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Where an application for insurance against loss by fire was obtained by one 
not an agent of the defendant, but a broker. doing the business under an 
arrangement with defendant’s duly authorized agent, by whom it was sent 
to defendant, and the defendant returned it for additional information as 
to the ownership and occupation of the property to be insured, and the 
agent gave ‘the application to the broker with instructions to obtain the 
answers from the applicant, and the broker took the application away and 
returned it with the answers written in his own handwriting and not in 
accordance with the facts, although the broker at the time had full infor- 
mation as to the facts; Held, That the act of the broker under these circum- 
stances was the act of the agent, and the knowledge of the broker, no 
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matter when obtained, if before the answers were given, was the knowl- 
edge of the defendant, and it was estopped from setting up such false an- 
swers in defense. 


It was the duty of the assured to supply the defendant with an honest inven- 
tory of the property damaged, and although he could properly employ his 
wife to make the inventory of household goods destroyed, if he makes oath 
to one thus made by his wife containing false statements and fraudulent 
claims, without knowing of its false claim and without scrutiny, he thereby 
adopts and makes the fraud his own and cannot recover. 


Assumpsit on an insurance policy. Plea, the general issue. Trial 
by jury, September term, 1884, Rutland County, Veazey, J., pre- 
siding. Verdict for the plaintiff. The clause in the policy relating 
to adjustment of losses contained the following :— 

“If there be any misrepresentation, fraud, or false swearing, the 
claimant shall forfeit all claim by virtue of his policy.” 

The application contained the following :— 

“The said applicant hereby covenants and agrees to and with said 
company that the foregoing is a just, full, and true exposition of all 
the facts and circumstances in regard to the condition, situation, and 
value of the property to be insured, so far as the same are material 
to the risk; and in case any matter material to the risk is not fully 
stated, or in any material thing misrepresented, the policy issued 
hereon shall be void.” ‘ 

A negative answer was given by the jury to the following questions : 

“Was there any fraud, false swearing, or intentional misrepre- 
sentation in the proof of loss as presented by the plaintiff ?” 

“Did Butler in soliciting the insurance, and writing the answers 
to questions in the application, act in his own behalf, independently 
of any employment by Manley to aid him in procuring the insur- 
ance and preparing and forwarding the application ?” 

The building in which the property was insured consisted of a 
barn and two-story building at West Rutland, of which the lower 
story was occupied as a store, and the upper story by the plaintiff 
as a tenement, in which he and his wife lived, and Daniel Mullin, 
mentioned in the policy, was his brother and lived with him as a 
boarder. The furniture, clothing, etc. was in the upper story. 

It appeared that after the application had been made out and 
forwarded to the company, the company returned it to J. E. Man- 
ley, their agent’ at West Rutland, with the following additional ques- 
tions: “ What kind of goods are kept in this store? by whom 
owned? are they insured? where? What part of the building are 
the houshold furniture, etc.? Are there any other tenants in the 
building?” The first printed question in the application, namely: 
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“ Where situated, and by whom owned and occupied, and for what 
purpose ?” was answered as follows: “ West Rutland ; James Gil- 
more; occupied as store and tenement by James Mullin.” In an- 
swer to said additional questions, an addition was made to this 
answer in the words, “and brother, merchandise, drugs and grocer- 
ies; Mullin Brothers, owners ; stock insured in Lycoming Insurance 
Company.” 

It appeared that one Michael Carrigan was the owner of the stock 
of goods in the store and that he was the tenant of the store, and 
his tenancy was not disclosed by the application. Said Carrigan had 
previously bought the stock of goods at sheriff's sale, and Mullin 
Brothers were running the store as clerks for him under an agree- 
ment that when they should pay him the amount of the indebtedness 
upon which the goods were taken and sold, they should become theirs. 

The plaintiff gave evidence tending to show that the application 
was taken by one J. D. Butler, and claimed that said Butler in doing 
so acted as agent of the company, and the knowledge which he 
claimed that said Butler had at the time of the application of the 
false statements and concealments as to the ownership of the goods 
in the store, the tenancy of the store by Carrigan, and the use of 
the building for the keeping and sale of intoxicating liquors charged 
the defendant company with knowledge thereof, and took from it 
the defenses which it would have had but for such knowledge on the 
part of said Butler. 

J. D. Butler testified that he supposed that he was agent of the 
defendant. 

Mr. Manley, called by the defendant, testified that in January, 
1879, he was agent of the defendant company at West Rutland, and 
that the company had no other agent there; that he knew said But- 
ler, and that Butler was at the time a student at law in his office, 
and had been there about two vears and did some clerical work for 
him, and solicited insurance asa broker. That Butler was not agent 
for said company, nor his partner in respect to his (Manley’s) agency 
for said company; that he (Butler) was an insurance broker, and as 
such engaged in soliciting applications and placing the insurance 
through agents of insurance companies, and receiving therefor from 
the agents a commission on each application. That the store of the 
Mullins was about sixty rods from the office of the said Manley; 
that said Butler did insurance business by looking up applications 
and placing them through Mr. Manley in the said defendant com- 
pany, and through agents for other companies, and got his compen- 
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sation for insurance placed through Mr. Manley by Mr. Manley’s 
paying him $1.50 on each application, and that Mr. Manley got his 
pay from the company by receiving $2.00 for each application; and 
in reference to those applications taken by Butler, the said Manley 
did the correspondence with the company. That Mr. Manley had 
been appointed agent to the company previous to that time; that he 
saw the application before it went away from the office to the 
company, at his office. That said Manley’s name was signed to the 
application by Mr. Butler in Mr. Butler’s handwriting, and was made 
upon one of the blanks of the company furnished to said Manley by 
the company. Said Manley further testified that said application 
was shortly afterwards returned to him by the company with said 
additional questions written on the margin. That upon the receiv- 
ing back of said application, he handed it to Mr. Butler, and re- 
quested him to go and get the reply; and that Butler took the same 
and shortly after brought it back with the additional answers in 
Mr. Butler’s handwriting; that he knew that said Butler had once 
worked several days on the Mullin Brothers’ books at their store. 
Said Butler told me about the time the application was made that 
James Mullin wanted insurance. 

As to the time when said Butler learned or knew of the situation 
of the property, he stated in his deposition, that in December, 1878, 
he was employed by James Mullin to examine the books of Mullin 
Brothers, and that at that time he told him of the arrangment be- 
tween Carrigan and Mullin Brothers in relation to the property in- 
sured. The application was approved January 10, 1879. The 
defendant’s evidence tended to show that the time referred to in 
Butler’s deposition, when he was at work on the books, was some 
three months prior to the time of taking the application. Its evi- 
dence also tended to show that the plaintiff was guilty of fraud in 
his proofs of loss, and of false swearing. 

The plaintiff conceded that the numerous articles of silverware 
which were represented in the proof of loss as lost in the fire, were 
not lost, but the plaintiff's evidence tended to show that they were 
inserted in said proof of loss purposely by his wife; plaintiff testified 
he supposed they were lost, when in fact they were not. It ap- 
peared that they were found by officers upon a search warrant on 
June 11th, 1879, at the house of the plaintiff's father-in-law, where 
the plaintiff was then living. 

At the ciose of the testimony, the defendant moved the court to 
direct a verdict assigning that false answers were made in the appli- 
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cation; (1) as to the kind of goods kept in the store, as to intoxicating 
liquors; (2) as to the ownership; (3) as to the occupancy; and (4) 
that there was fraud and false swearing in the proof of loss. The 
court denied the motion. 


The defendant requested the court to charge :— 


“There is no proof that Butler knew that Carrigan was tenant or 
occupant of the store; therefore the claim of knowledge by him as 
an answer to the concealment in the application of that fact cannet 
be made.” “That ifthe plaintiff falsely represented to Mr. Fletcher 
the adjuster of the defendant company, that the Lycoming Insur- 
ance Company had settled and paid the loss under the policy of the 
latter company upon the store property, claimed to have been lost 
by the same fire, with the intent thereby to induce a settlement o 
the loss here in question, that was such misrepresentation as would 
under the terms of the policy work a forfeiture of all claim on the 
part of the plaintiff by virtue of the policy.” 

“That if the plaintiff in his proof of loss adopted any false state- 
ment of his wife with reference to the fact of loss, or the amount or 
value of property claimed to have been lost, without attempting to 
know or to investigate the truth of such matter for himself, he 
thereby became responsible for such statement as misrepresentation 
within the meaning of the policy, to the extent to which he would 
have been able by the exercise of reasonable care, to discover the 
truth in respect to such matters, if he had undertaken to do so.” 

“That if the plaintiff in his proof of loss, adopted any false state- 
ment of his wife with reference to the fact of loss or the amount or 
value of property claimed to have been lost, without attempting to 
know or to investigate the truth of such matters for himself, he 
thereby became responsible for such statement as misrepresentation, 
within the meaning of the policy.” 


The court charged as to the agency of Butler :— 

Manley says in substance that he was a law student in his office; 
been there about two years; that he got his living by teaching and 
by clerical work, as he could get jobs, and by soliciting insurance 
asa broker. He says when he brought an application to him and a 
policy was issued, he paid him $1.50 for it. He denies that he had 
any other relation with him in the insurance business, or that But 
ler worked for him in it, or had anything to do with his agency for 
this company. The tenor of his testimony is that Butler acted i 
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his own behalf in soliciting insurance; and he paid him on each 
application the same as he would any broker who brought him an 
application; that Butler was not his clerk or his partner in any- 
thing that he did in the matter of insurance. As a law student in 
his office, he says, in substance, he did some things for him in that 
connection. This is the substance of his testimony as I recollect it : 

It is denied in evidence, and there is nothing to show that Man- 
ley had any authority or right to delegate his agency to another. 
He could not appoint an agent of this company, but he could em- 
ploy a clerk or partner to help him in his insurance business, and 
work done in such a way or under such circumstances as to have 
the same binding force on the company as though the agent had 
done it all. * * * * Butler goes, and brings back an applica- 
tion, Manley looks it over, puts his name on it as agent, and sends it 
forward, and a policy is issued thereon. In the absence of any 
fraud, that application would stand just the same as though Manley 
had done the whole thing in person, provided the act was done un- 
der such circumstances that the company knew or ought to have 
known tbat a clerk would be employed by and to act for the agent 
Manley, in such a manner and in such a way. 

Take this case: Mr. Manley is a lawyer at West Rutland; has an 
office there for doing law business. This company appoints him 
their insurance agent. There is a large village there, a large con- 
stituency for this kind of business. 

Now, the only question is whether the company ought to have 
known when they appointed him, that in the performance—fair 
performance of his duties as their agent there, he would necessarily 
need a clerk to aid more or less in the carrying out of the business 
of that agency. * * * If Butler had no agency for the company, 
and had no employment by Manley to solicit this insurance or aid 
Manley in it, but went on his own motion, acting independently of 
the company and its agent, Manley, and took this application as his 
own sole transaction, * * * and Manley took it from him as 
Mullin’s application in the same way he would have taken it if Mul- 
lin had brought it to him,‘as an application made out by Mullin in 
person in which he, Manley, had taken no part himself or others, 
then the company was not affected by any misrepresentations made 
to Manley by Mullin, but had and have a right to stand on it as 
made, and to take advantage of its material false statement the 
same as though Mullin had made it all out himself, without addi- 
tional statement to any one.” 
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Butler’s knowledge as to title of property :— 

“T do not understand that the plaintiff is definite in saying he told 
Butler the same at the time of the application. It is for you to say. 
If Butler previously knew how the title stood, etc., and there had 
been no change in it, it would not have been necessary for the 
plaintiff to go into detail at the time of the application. If he had 
said to Butler, “ You know just how the title stands; it is just as 
we talked when you were at work on my books,” that would have 
been sufficient. If the plaintiff at the time of negotiating the ap- 
plication with Butler said enough to give him fairly to understand 
that the title had not been changed since he knew about it, but 
stood just the same, that was sufficient. Butler should have put it 
down as the fact was; and the plaintiff should not suffer because he 
did not, provided Butler stood in such relation to Manley as to 
bind the company as above explained.” 


Fraud in proof of loss :— 

“The plaintiff had a proof made out, swore to it, and presented 
it within thirty days. It turns out that he embraced some articles 
not lost. And it is claimed that he put values too high. It was the 
duty of the plaintiff to present an honest statement of his loss; 
knowingly and intentionally including in it articles not lost, or put- 
ting value to articles lost too high, for the purpose of getting more 
than entitled and thus defraud the company, would work a forfeit- 
ure of all claim. 

There is no dispute on this point. The question is one of fact. 
Did he do this? Here is the issue. Did he intentionally present a 
sworn statement of loss that was false, that contained misrepresenta- 
tions, that was fraudulent ? 

This question embraces two questions, (1) Whether the statement 
was false in fact? (2) Was that intentional or by mistake? 

The plaintiff explains how the statement was made and what he 
said when he presented it; says he did not know the silverware was 
saved; and told Fletcher, agent to adjust the loss, the silk dress was 
saved and should be deducted, although it was included in the state- 
ment. Fletcher denies this; and the defendant has put in evidence 
such facts as it is claimed tend to show misrepresentation, fraud, and 
false swearing by plaintiff. 

There is considerable circumstantial evidence on both sides bear- 
ing on this point of good faith, and it is upon the whole that you 
are to say whether the errors such as you find exist in the proof of 
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loss were mere oversights, mistakes, inadvertences, errors of judg- 
ment as to the price of values, honest over-estimates, or whether 
there was substantial misrepresentation, fraud, or false swearing. 

The plaintiff had the right to have his wife or any other person 
make the paper; but that did not relieve him from obligation to be 
honest himself in adopting it and swearing to it. He is not respon- 
sible for any attempted frauds of his wife or others to which he was 
not a party. 

The other facts are sufficiently stated in the opinion. 


James C. Barrert, for Defendant. 


No relation, either of dealing or of knowledge, between Butler 
and the company having been shown, but only the acting of Butler, 
the court erred in what it saidin its charge as to Butler's being 
agent of the company, namely: “If you are fairly satisfied upon the 
evidence that Butler was the defendant's agent” etc., and other 
similar expressions. Was there any partnership? As already said, 
there was no evidence or even claim that there was any partnership 
which, as such, was the agent of the company. If, therefore, Butler 
derived any powers, it was not as a member of a partnership which 
was agent, but must have been asa partner of an agent. But Butler 
does not pretend that he had any agency derivative through Manley. 
He said he supposed he was as much agent as Manley—not as ex- 
pressed by the court that he had any sub-agency. What basis of 
fact is there in all this upon which to submit to the jury any prop- 
osition upon the idea of Butler having powers derived from a part- 
nership? and even if there had been any basis of fact, the matter 
would, in point of law, come to just this: that Butler derived pow- 
ers by virtue of being a partner of an agent who had no authority 
to delegate his powers, and who, even if had had such authority, 
was not even claimed to have exercised it. The record is indisputa- 
ble against the idea of a clerkship. Butler was an insurance broker 
and brought the application from Mullin in the character of appli- 
cant to Manley, the agent of the company; and the same is true 
when the application was returned for further answers. Manley, 
the agent then returned it for such additions to Butler, the broker, 
who in the character of applicant and for the applicant, had brought 
it to Manley, the agent. There was no change of character or rela- 
tion, and none was claimed. Manley’s only part in and relation to 
the matter was simply the exercise of his strict agency, which was 
as the record expressly states, “to receive and forward applications;” 
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and the record also states that “it did not appear that said Manley 
had any knowledge upon the matters in question.” 

Now, even evidence had been admissible that Mullin told Butler 
at the time of the application what the title was, evidence was not 
admissible, that he had told him some three months before, and 
while Butler was in his employment what the title was. 


Of course, knowledge acquired by Butler at that time and under 
those circumstances, would not bind the insurance company: Wood 
on Ins., Sec. 404; 30 Mo., 63, 71. 


The insured was bound to know whether there was any agency, 
and to know the scope of the agency: White vs. Landon, 30 Vt., 
599; Sprague vs. Train, 34 Vt., 150; Goodrich vs. Tracy, 43 Vt., 314; 
Cooper vs. Farmers’ Mutual Fire Ins. Co., 50 Penn. St., 299; Wood 
Ins., p. 652, Sec., 397; and to prove it: Wood on Ins., p. 649, Sec., 
396; ib., p. 663, Sec., 309. 


The representations being warranties, the agent’s knowledge is 
unavailing: Tebbetts vs. Hamilton Mut. Ins. Co.,3 Allen, 569; 
Sheldon & Co. vs. Hartford Fire Insurance Co., 22 Conn., 235; 
Cooper vs. Ins. Co., supra. 


Want of knowledge or of recollection no excuse: Towne vs. 
Fitchburg Mut. Fire Co., 7 Allen, 51; Wilbur vs. Bowditch Mut. F. 
Ins. Co., 10 Cush., 446; Wood Ins., Sec. 397; 6 Cush., 42; 2 Denio, 
75; 3 Allen, 569. 

The burden is on the party claiming estoppel to show the facts 
operating as such. Mullin must show that Butler was agent, or 
partner, or clerk, or something else belonging to the company; and 
that, as such, he had full knowledge: Smith vs. Saratoga Co. Mut. 
Fire Ins. Co., 3 Hill, 508; Garlinghouse vs. Whitewell, 51 Barb., 208. 
The act of the agent is the act of the applicant: Wood Ins., Sec. 146. 
The acts of the agent must be within the scope of the agency: May 
Ins., Sec. 143; Richardson vs. Maine Ins. Co., 46 Me., 394; Ayeres 
vs. Hartford Fire Ins. Co., 17 Iowa, 176; American Ins. Co. vs. Gil- 
bert, 27 Mich., 429 ; Lowell vs. Middlesex Mut. Fire Ins. Co., 8 
Cush., 127. : 

There was no proof that the plaintiff “told Butler” that Carri- 
gan was lessee of the store. It was a concealment: Wood Ins., Sec. 
216. The representations in the application are warranties, and a 
strict compliance is necessary: Wood Ins., p. 271, Sec. 137; Jen- 
nings vs. Chenango Co. Mut. Ins. Co., 2 Denio, 75; Chaffee vs. Ins. 
Co., 18 N. ¥., 378: May Ins., Sec. 156. The burden of proving a 
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literal compliance is on the plaintiff: Wood Ins., p. 866, Sec. 507; 
Campbell vs. N. E. Mut. Fire Ins. Co., 98 Mass., 389, 390; Wood 
Ins., p. 380, Secs. 196, 214, 223; Carpenter vs. American Ins. Co., 1 
Story (U. S.), 57; Burritt vs. Saratoga Mut. Fire Ins. Co., 10 Cush., 
446. “The law of insurance has been regarded as specially requiring 
the utmost good faith:” Redfield, Ch. J.,in Farmers’ M. F. Ins. Co. 
vs. Marshall, 29 Vt., 28. 

The defendant’s sixth and seventh requests should have been 
complied with. The very act itself of assuming the peril of speak- 
ing without knowledge is, and ought to be, held fraudulent: Keys 
vs. Carpenter, 3 Vt., 209; Twichell vs. Bridge, 42 Vt., 72; Cabot vs. 
Christie, ib., 121; Wood Ins., Secs. 195 and 214. 


Repineton & Burier, for Plaintiff. 


The defendant is bound by the acts of Butler. It is certainly 
bound by the acts of its own agent. R.L., Sec. 3,617; and an appli- 
cation taken or transmitted through a local agent is the act of the 
company, and such agent is the agent of the insurer and not of the 
insured: R. L., 8. 3,620; 20 Reporter, 465; Wood Ins., pp. 686, 690; 
Bodine vs. Ins. Co., 51 N. Y., 117; Ins. Co. vs. Fahren, 68 ILL, 463; 
Bank vs. Ins. Co., 31 Conn., 517; New vs. Ins. Co., 17 Minn., 123. 

Conversations with broker admissible upon the question of agency: 
Ly. F. Co. vs. Ward, 90 TL, 545; 93 TIL, 96. Question is, what was 
agent’s apparent authority? McCabe D. Co. Mut. Ins. Co., 14 Hun, 
599. A solicitor employed by a local agent, is agent of the com- 
pany: Davis vs. L. Ins. Co., 18 Hun, 230. Agent may act within 
the general scope of his real or apparent authority: Wood Ins., Sec. 
383. In all cases the binding force of an act done or omitted by 
an agent is to be measured by his apparent authority and is to be 
determined by the jury: Wood Ins., Sec. 403, p. 681. Butler’s acts 
ratified: Beal vs. P. F. Ins. Co., 16 Wis., 241; Ins. Co. North Am. vs. 
McDowell, 50 Til., 120; Greely vs. Am. Cent. Ins. Co., 60 Mo., 116. 

Butler had knowledge of the title and occupancy of the property. 
He was informed by the plaintiff of Carrigan’s relation to the busi- 
ness. Hence the company is estopped: King vs. Ins. Co., 51 Vt., 
569; May Ins., Sec. 140; Ins. Co. vs. Williams, 13 Ins. L. Jour., 133; 
Ins. Co. vs. Wilkinson, 138 Wall. 222; Williams vs. Ins. Co., 14 Ins. 
L. Jour., 708; Bank vs. Ins. Co., 49 Vt., 442; Wood Ins, p. 629. I 
might go one step further and assert that knowledge alone of the 
agent as to the title, occupancy, use, etc., etc, was sufficient to bind 
the company in the case at bar: Roth vs. City Ins. Co., 6 McLean, 
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$24; Michael vs. Mut. Ins. Co.,10 La. An., 737; Hing vs. Aitna Ins. 
Co., 42 Iowa, 46; Sim. vs. Ins. Co., 8 W. V., 474; Gates vs. Penn. 
Fire Ins. Co., 10 Hun, 489; Wood Ins., Sec. 400; Masters vs. Mad- 
ison Ins. Co., 3 Ben., c. 398; Marshall vs. Col. M. Ins. Co., 27 N. H., 
157; Walsh vs. Vt. Mut. Fire Ins. Co., 54 Vt., p. 351. 

Proof Loss. The verdict is conclusive that there was no fraud in 
the proof of loss. “The law is well settled that the swearing must 
not only be false, but it must be knowingly and willfully done:” 16 
Reporter, 593; 35 Mo., 148; Mosley vs. Ins. Co., 55 Vt., 152; Wood 
Ins., pp. 736, 746; Sans. Ins. Dig., Secs. 2, 3, 5. The company must 
show that it was injured by the willfully false statement: Stache vs. 
Ins. Co., 49 Wis., 89; Shaw vs. Ins. Co.,1 Fed. Rep., 761; Cabot vs. 
Christie, 42 Vt., 121; Wood Ins., pp. 736, 740. The elements of an 
estoppel in pais are wholly lacking here. The proofs of loss do not 
create the liability to pay the loss, but simply set running the time 
at the end of which the amount contracted for shall become payable, 
and at which action may be brought to enforce the liability: Folger, 
Ch. J., in McMaster vs. Ins. Co., 55 N. Y., 222. It must appear in- 
sured knew the matters stated to be untrue: 14 Wall., 375; 35 Mo., 
148; 4 Daly (N. Y.), 96; 6 Ind.,137; 61 Me., 67; 16 B. Mon. (Ky.), 
411; Clark vs. Ins. Co., 36 Cal.,168. The plaintiff is not liable for 
the fraud of his wife: 35 Miss., 391; 39 Md., 485; 23 Ind., 599. A 
principal is not liable for damage caused by a willful tort of his 
agent: 1 East, 106; 13 Dl., 277; 1 Hill, 480; 2 N. Y., 479. 


Powers, J. 

The first question presented by the exceptions is whether J. D. 
Butler, in the matter of taking the application for the insurance in 
question, was so far acting for the defendant company as to make 
his knowledge of errors in such application knowledge of the com- 
pany, and thus stop the company from claiming a forfeiture therefor. 

It appears that Manley was a duly authorized agent of the com- 
pany at West Rutland; that Butler was in his office and engaged to 
some extent in drumming for insurance, and that he and Manley 
divided the fees payable upon accepted applications in a proportion 
agreed upon between them. Butler, however, was not himself 
appointed or recognized by Manley or the company as an agent. 
When the application of the plaintiff was returned by the company 
for further information respecting the occupancy of the store and 
the ownership of the goods therein, Manley “ handed it to Mr. But- 
ler and requested him to go and get the reply, and that Mr. Butler 





572 Report of Decisions. [Aug., 


took the same and shortly after brought it back with the additonal 
answers in Mr. Butler’s handwriting.” This is the defendant’s 
evidence on this point, and upon it we are clear that the act of 
obtaining the reply to the company’s questions was in legal signifi- 
cance the act of Manley ratherthan Butler. Butler was expressly 
directed by Manley to do this service, and in doing it he acted 
merely as the hand of Manley; and as the latter was confessedly the 
defendant’s agent, this act was one done by its agent and in obe- 
dience to the company’s directions. It is thus wholly unnecessary 
to consider the able argument of the defendant’s counsel upon the 
question of Manley’s power to create a sub-agent, or whether Butler 
had any of the functions of agency in the transaction. The business 
was done by Manley, and he ran the risk of any peril that might 
affect the company incident to it. It would be a dangerous doctrine 
to promulgate, if we held that the company could avoid its respon- 
sibilities by repudiating the acts of its own agents if they happened 
in large towns to be done in part by the assistance of persons 
employed by such agents. There was no error on this point of 
exceptions. 

As to the tenancy of Carrigan: In strict legal parlance Carrigan 
was the owner of the goods in the store and tenant of the same. 
Mullin Brothers were the actual, visible tenants of the store and in 
visible possession of the stock. They were to become the sole 
owners when they paid Carrigan’s debt. Butler knew all about the 
facts, and it is wholly unimportant when he acquired his knowledge 
—if he knew,— when under the directions of the company through 
its agent, Manley, he undertook to reply to the company’s questions 
and made a wrong statement. It carries all the consequences that 
create an estoppel on the company. 

The false representations as to the settlement by the Lycoming 
company if made, are wholly immaterial. The fraud, misrepre- 
sentation, and false swearing referred to in the by-laws, relate to the 
proofs of loss therein required to be made by the insured. The 
context leaves this beyond doubt. The plaintiff said nothing in his 
proofs of loss about the Lycoming loss. It was outside chaffer be- 
tween him and Fletcher, and has no legal relation to his own loss. 
It is argued that this representation was made to induce the defend- 
ant company to settle his loss; but the company did not settle his 
loss; it did not rely on such representation nor apparently regard it 
in its own action. What has it suffered therefore from it or how 
could it suffer by means of it? 
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The plaintiff's wife made out the proofs of loss concerning the 
household goods, etc. 

It is easy to see that respecting an inventory of household effects 
destroyed by fire the wife would in most cases ibe much better 
informed as to articles lost than her husband. What man of us 
under such circumstances could inventory the linen, bedding, ercck- 
ery, and a thousand and one articles in his house if they were 
burned, without the aid of his wife? but if the plaintiff was com- 
pelled to get the aid of his wife, he assumes all responsibility for her 
errors as he would for his own. 

The defendant’s evidence tended to show that the wife included 
many articles not lost; some greatly overvalued, which had been 
purchased by the plaintiff himself, and some that he never owned at 
all. The plaintiff took his wife’s inventory without scrutiny, swore 
to it, not knowing whether it was correct or otherwise; and it 
turned out to be greatly incorrect and false. Upon this evidence 
the defendant requested the court to charge that'if the plaintiff 
adopted any false statement of the wife respecting a loss, or the 
value of goods lost without investigating the facts, he thereby be- 
came guilty of a fraud himself; and if he made representations 
assuming to know the facts when he had no knowledge, and such 
statements turned out to be false, it was a fraud within the meaning 
of the policy. The court did not answer these requests, but put 
these matters to the jury upon the theory of honest intention. In 
this was error. The company was entitled to a truthful inventory 
of the property lost. The plaintiff's duty under the policy was to 
supply it; his representations must be true in fact, he cannot even 
be honest by turning the matter over to his wife, and omit to in- 
spect her inventory to see if it be correct. If he had looked it over 
and wished to be honest, he would have discovered many false state- 
ments which were calculated, and probably were intended, to work 
a fraud upon the defendant. He could have arrested this intended 
fraud if he had done his duty. On the contrary he recklessly in- 
dorsed it without examination, and by so doing made it his own 
fraud within the meaning of the policy. 

If this vein of the evidence had been laid before the jury as 
requested by the defendant who had the right to a charge upon it, 
possibly the jury might have rendered a verdict less surprising than 
the one they did. 


Judgment reversed and new trial granted. 
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SUPREME COURT OF THE UNITED STATES. 


Appeal from the Circuit Court of the United States, for the Eastern 
District of Wisconsin. 


PHGENIX INSURANCE COMPANY 
vs. 


ERIE AND WESTERN TRANSPORTATION CO. 


A stipulation in a bill of lading that the carrier shall have the benefit of any 
insurance on the goods is a valid one, and in such case, even though the 
loss be occasioned by the negligence of the carrier, the insurance company 
cannot be subrogated to the rights of the shipper to recover damages for 
such negligence. 

If, as is well settled, a carrier may insure against loss, though occasioned by 
the negligence of his own employes, he may also lawfully stipulate with 
the owner of goods to be allowed the benefit of insurance voluntarily ob- 
tained by the latter. 


Where goods were shipped under an oral agreement, with the understanding 
that bills of lading would be subsequently issued, and afterward and after 
the effecting of insurance by the shipper, bills of lading were issued con- 
taining a provision giving to the carrier the benefit of any insurance on 
the goods, which bills were not objected to by the shipper, and were similar 
to bills previously issued to him on other shipments, the contract of car- 
riage is to be treated as if made on the day of the oral agreement and the 
insurance company claiming to be subrogated to the rights of the shipper 
is bound by the conditions of the bill of lading. 


This was a libel in admiralty against a common carrier by an 
insurance company, which had insured the owners upon the goods 
carried, and had paid them the amount of the insurance and claimed 
to be subrogated to their rights against the carrier. The defense 
relied on was that by a provision of the contract of carriage, the 
carrier was to have the benefit of any insurance upon the goods. 
The district court held that this provision was valid, and therefore 
no right of subrogation accrued to the libelant, and entered a de- 
cree accordingly. The libelant appealed to the circuit court, which 
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found the following facts: The respondent was a Pennsylvania cor- 
poration, authorized to carry on the business of lake transportation, 
and engaged in business as a common carrier, and owned a line of 
propellers running between Erie and other ports on the lakes, called 
the “Anchor Line,” one of which propellers was the Merchant. 
On July 24th, 1874, the firms of A. M. Wright & Co., owners of 
16,325.34 bushels of corn, worth $8,000; Elmendorf & Co., owners 
of 800 bushels of corn, worth $600, and Gilbert Wolcott & Co., 
owners of $370 bushels of corn and 680 bushels of oats, together 
worth $800, caused to be shipped on board the propeller Merchant, 
then lying at Chicago, and bound for Erie, the grain aforesaid, con- 
signed to themselves at other places beyond; and severally made 
oral agreements with the respondent, by which, in consideration of 
certain stipulated freight, the respondent agreed to transport the 
several parcels of grain from Chicago, by way of the lakes, to Erie, 
and thence forward them to their ultimate destinations; and it was 
tacitly understood that bills of lading for the shipments would be 
subsequently issued to the shippers, but nothing whatever was said 
respecting the terms and conditions thereof. After the goods had 
been received on board, and the propeller had departed on her voy- 
age, the respondent delivered to the shippers, respectively, bills of 
lading, each of which described the goods as shipped on the pro- 
peller Merchant, and addressed to the owners by name at their 
ultimate destination, fixed the rate of freight from Chicago to that 
destination, and contained an agreement that the goods should be 
“transported by the Anchor Line and the steamboats, railroad 
companies, and forwarding lines with which it connects, until the 
said goods shall have reached the point named in he bill of lading, 
on the following terms and conditions,” among which were these:— 

“The said Anchor Line, and the steamboats, railroad ‘companies, 
and forwarding lines with which it connects, and which receive said 
property, shall not be liable” “for loss or damage by fire, collision, 
or the dangers of navigation while on seas, bays, harbors, rivers, 
lakes, or canals; and where grain is shipped in bulk the said 
Anchor Line is hereby authorized to deliver the same to the Elevator 
Company at Erie, as the agent of the owner and consignee, for 
transshipment (but without further charge to such owner and con- 
signee) into the cars of the connecting railroad companies or for- 
warding lines; and when so transshipped in bulk, the said Anchor 
Line and the said connecting railroad company or carrier shall be 
and is, in consideration of so receiving the same for carriage, hereby 
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exempted and released from all liability for loss, either in quantity 
or weight, and shall be entitled to all other exemptions and condi- 
tions herein contained. 

“It is further agreed that the Anchor Line, and the steamboats, 
railroads, and forwarding lines with which it connects, shall not be 
held accountable for any damage or deficiency in packages, after the 
same shall have been receipted for in good order by consignees or 
their agents, at or by the next carrier beyond the point to which this 
bill of lading contracts. 

“It is further stipulated and agreed that in case of any loss, 
detriment, or damage done to or sustained by any of the property 
herein receipted for, during such transportation, whereby any legal 
liability or responsibility shall or may be incurred, that company 
alone shall be held answerable therefor in whose actual custody the 
same may be at the time of the happening of such loss, detriment, 
or damage; and the carrier so liable shall have the full benefit of 
any insurance that may have been effected upon or on account of 
said goods. 

* And it is further agreed that the amount of the loss or damage 
so accruing, so far as it shall fall upon the carriers above described, 
shall be computed at the value or cost of said goods or property at 
the place and time of shipment under this bill of lading.” 

These bills of lading were received by the shippers, without protest 
or objection, and were signed by Elmendorf & Co., and by Wolcott & 
Co., but not by A. M. Wright & Co. The bills of lading were received 
by the shippers without specially reading the terms and conditions, 
their attention was not directed to them, nor was anything said 
respecting them; and no reduction of freight from the rates stipu- 
lated in the oral agreement was made in consequence of those terms 
and conditions, or other consideration paid therefor; but the ship- 
pers had often before shipped goods by this line under similar con- 
tracts, and thereby knew, or had every opportunity of knowing, the 
contents of these bills of lading. The propeller completed the 
lading of the goods during the evening of July 24th 1874, and about 
midnight departed on her voyage. About 10 o’clock the next morn- 
ing, in a dense fog, she was stranded on the western shore of Lake 
Michigan, about ten miles south of Milwaukee, through the negli- 
gence of those managing her, and immediately filled with water, and 
all the grain became wet and damaged. One thousand two hundred 
bushels of it were thrown overboard to get off the vessel, and 5,188 
bushels were brought into Milwaukee in a perishable condition, and 
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were there sold for the sum of $1,037.60, which was retained by the 
respondent. On said twenty-fourth of July, the libelant, a New 
York corporation authorized to transact a general lake and insur- 
ance business, insured the shippers, at their request and expense, 
against loss or damage to these shipments from perils of the seas 
and other perils; and issued to them certificates of insurance, for 
$8,000, $520, and $700, respectively, in this form :— 


No. 627. THe PHa@nrx INSURANCE COMPANY, NEW YORK. $8,000. 
’ 


CuicaGo, ILL., July 24th, 1874. 


This certifies that A. M. Wright & Co. [are] insured, under and sub- 
ject to the conditions of open policy No. 2,263 of the Phenix Insurance 
Company in the sum of $8,000, on corn on board the propeller Merchant, at 
and from Chicago to Erie. Loss payable to assured, order hereon, and return 
of this certificate. Cuas. E. CuaseE, Agent. 


The policy of insurance referred to in these certificates issued 
“Charles E. Chase, on account of whom it may concern,” “lost or 
not lost, at and from ports and places to ports and places, on car- 
.go, premiums to be settled monthly, upon all kinds of lawful goods 
and merchandise laden or to be laden on board” any vessel or 
vessels; and was otherwise in the usual form of an open policy of. 
insurance for $1,000,000 against marine risks, including perils of the 
seas, “ barratry of the master and mariners, and all other perils, 
losses, and misfortunes that have or shall come to the hurt, detri- 
ment, or damage of the said goods and merchandises, or any part 
thereof;” and contained these provisions : “The company are to be 
entitled to premium at their usual rates on all shipments, reported. 
or not. It is warranted by the assured to report every shipment on 
the day of receiving advices thereof, or as soon thereafter as may 
be practicable, when the rate of premium shall be fixed by the pres- 
ident or the vice-president of the company.” “No shipment to be 
considered as insured until approved and indorsed on this policy, 
by C. E. Chase, agent.” The shipments were duly approved and in- 
dorsed on this policy. On August 19th, 1874, the shippers aban- 
doned the goods to the libelant as a total loss, by written 
instruments substantially alike, the material part of the one exe- 
cuted by A. M. Wright & Co. being as follows :— 


CuicaGco, August 19, 1874. 
For and in consideration of the sum of eight thousand dollars, the receipt 
whereof is hereby acknowledged, we do by these presents assign, transfer, 
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cede, and abandon to the Phenix Insurance Company all our right, title, 
and interest in and to the property hereinafter specified, and to all that can 
or may in any way be made, saved, or realized from the damage or loss re- 
ported to have occurred by reason of which aclaim of payment has been 
made by us, with full power to take and use all lawful ways and means (at 
the risk and expense of the Phenix Insurance Company) to make, save, and 
realize the said property, to wit, 16,325.34 bushels of corn, as per bill of lad 
ing and invoice, shipped on board the propeller Merchant, bound from Chicago 
for Erie, and covered by insurance with the Pheonix Insurance Company by 
open policy No. 2,263, certificate No. 627, under date of July 24th, 1874. 


In consequence thereof the libelant paid to the shippers the 
amount of the insurance as and for a constructive total loss. A 
general average adjustment was made on September 2d, 1874, and 
re-adjusted on February Ist, 1875, awarding to the libelant the sum 
of $2,466.12 on account of these shipments. 

The circuit court made and stated the following conclusions of 
law : (1) That the bills of lading were the contract by which the 
rights of the parties were to be governed; (2) that under them the 
respondent became liable to the shippers for the value of the ship- 
ments, by reason of the negligent loss of the same, and that the 
shippers had rights of action therefor; (3) that by the abandonments 
the libelant did not succeed to those rights of action of the ship- 
pers by reason of the stipulation contained in the bills of lading that 
“the carrier so liable shall have the full benefit of any insurance 
that may have been effected upon or on account of said goods;” 
(4) that the libelant was entitled to recover the sum of $2,466.12, 
awarded to it in the general average adjustment, re-adjusted as 
aforesaid, with interest thereon. 

The circuit court entered a decree for the libelant for this sum 
only, and the libelant appealed to this court. 


Gero. A. Brack and Gro. D. Van Dyxz, for Appellant. 
Gro. B. Husarp, for Appellee. 


Gray, J. 

It being found as matter of fact that the lading of the goods on 
board the propeller was not completed until the evening of the 
twenty-fourth of July, that she departed on her voyage about mid- 
night, and that the bills of lading were not delivered by the carrier 
to the shippers until after her departure, it is clear that the bills of 
lading were not actually delivered until the 25th. But it being 
also found that oral agreements for the carriage were made on the 
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24th, with the understanding that bills of lading would be subse- 
quently issued, and that the shippers having often before shipped 
goods by this line under similar bills of lading, knew or had every 
opportunity of knowing their terms and conditions, it is also clear 
that the bills of lading were but a putting in form of the oral agree- 
ments made on the 24th, and took effect as if they had been deliv- 
ered and accepted on that day. The certificates of the agent of the 
insurance company, without which the policy of insurance did not 
attach to these goods, were also made on that day, and described 
the goods as on board the propeller. The contract of carriage and 
the contract of insurance must therefore be treated as substantially 
contemporaneous, and both made before the loss of the goods. 
There is nothing to show any misrepresentation or intentional con- 
cealment by the assured in obtaining the insurance, or that the in- 
surer had or had not knowledge or notice of the usual form of the 
bill of lading. The policy of insurance contains no express stipula- 
tion for the assignment to the insurer of the assured’s right of ac- 
tion against third persons. In the bills of lading, it is expressly 
stipulated that the carriers whose railroad or vessels form part of 
the line of transportation shall not be liable for loss or damage by 
fire, collision, or dangers by navigation; and that each carrier shall 
be liable only for a loss of the goods while in its custody, “and the 
carrier so liable shall have the full benefit of any insurance that 
may have been effected upon or on account of said goods.” 

The question is whether, under the circumstances, the insurer, 
upon payment of a loss, became subrogated to the right to recover 
damages from the carrier. 

When goods insured are totally lost, actually or constructively, by 
perils insured against, the insurer, upon payment of the loss, doubt- 
less becomes subrogated to all of the assured’s rights of action 
against third persons who have caused or are responsible for the 
loss. No express stipulation in the policy of insurance, or abandon- 
ment by the assured, is necessary to perfect the title of the insurer 
From the very nature of the contract of insurance us a contract of 
indemnity, the insurer, when he has paid to the assured the amount 
of the indemnity agreed on between them, is entitled, by way of 
salvage, to the benefit of anything that may be received, either from 
the remnants of the goods, or from damages paid by third persons 
for the same loss. But the insurer stands in no relation of contract 
w of privity with such persons. His title arises out of the contract 

asurance and is derived from the assured alone, and can only 
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be enforced in the right of the latter. In a court of common law it 
can only be asserted in his name, and, even in a court of equity or 
of admiralty, it can only be asserted in his right. In any form of 
remedy, the insurer can take nothing by subrogation but the rights 
of the assured: Comegys vs. Vasse, 1 Pet., 193, 214; Fretz vs. 
Bull, 12 How., 466, 468; The Monticello, 17 id., 152, 155; Garrison 
vs. Memphis Ins. Co., 19 id., 312, 317; Hall vs. Railroad Co., 13, 367, 
370, 371; The Potomac, 105 U. S., 630, 634, 635; Mobile & M. Ry. 
vs. Jurey, 111 id., 584, 594; Clark vs. Wilson, 103 Mass., 219; Simp- 
son vs. Thompson, 3 App. Cas., 279, 286, 292, 293. That the right 
of the assured to recover damages against a third person is not in- 
cident to the property in the thing insured, but only a personal 
right of the assured, is clearly shown by the fact that the insurer 
acquires a beneficial interest in that right of action, in proportion 
to the sum paid by him, not only in the case of a total loss, but 
likewise in the case of a partial loss, and when no interest in the 
property is abandoned or accrues to him: Hall vs. Railroad Cos., 
the Potumac, and Simpson vs. Thompson, above cited. 

The right of action against another person, the equitable interest 
in which passes to the insurer, being only that which the assured 
has, it follows that if the assured has no such right of action none 
passes to the insurer, and that if the assured’s right of action is 
limited or restricted by lawful contract between him and the person 
sought to be made responsible for the loss, a suit by the insurer, in 
the right of the assured, is subject to like limitations or restrictions. 
For instance, if two ships owned by the same person come into 
collision by the fault of the master and crew of the one ship, and to 
the injury of the other, an underwriter who has insured the injured 
ship, and received an abandonment from the owner, and paid him 
the amount of the insurance as and for a total loss, acquires thereby 
no right to recover against the other ship because the assured, the 
owner of both ships, could not sue himself : Simpson vs. Thompson, 
above cited; Globe Ins. Co. vs. Sherlock, 25 Ohio St., 50, 68. 

Upon the same principle, any lawful stipulation between the owner 
and the carrier of goods, limiting the risks for which the carrier 
shall be answerable, or at the time of making the claim, or the 
value to be recovered, applies to any suit brought in the right of 
the owner, for the benefit of his insurer, against the carrier, as, for 
instance, if the contract of carriage expressly exempts the carrier 
from liability for losses by fire (York Co. vs. Central Rd., 3 Wall, 
107), or requires claims against the carrier to be made within three 
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months (Express Co. vs. Caldwell, 21 id., 264). or fixes the value for 
which the carrier shall be responsible (Hart vs. Pennsylvania Rd. 
Co., 112 U. S., 331). So the stipulation, not now in controversy, in 
the bills of lading in the present case, making the value of the 
goods at the place and time of shipment the measure of the carrier’s 
liability, would control, although in the absence of such a stipula- 
tion the carrier would be liable for the value at the place of destina- 
tion, as held in Mobile & M. Ry. vs. Jurey, 111 U. S., 584. 

The stipulation in these bills of lading that carriers “shall not be 
liable for loss or damage by fire, collision, or the dangers of naviga- 
tion,” clearly does not protect them from liability for any loss occa- 
sioned by their own negligence. By the settled doctrine of this 
court, even an express stipulation in the contract of carriage that a 
common carrier shall be exempt from liability for losses caused by 
the negligence of himself and his servants, is unreasonable and con- 
trary to public policy, and therefore void: Railroad Co. vs. Lock- 
wood, 17 Wall., 357; Railroad Co. vs. Pratt, 22 id., 123; Bank of 
Kentucky vs. Adams Express Co., 93 U.S.,174; Railway Co. vs. 
Stevens, 95 id., 655. And it may be that, as held by Judge Wallace 
in a case in the circuit court, a stipulation that “no damage that 
can be insured against will be paid for,” would not protect the car- 
rier from liability for his own negligence, because that would be 
to compel the owners of the goods to insure against the negligence 
of the carrier: The Hadji, 22 Blatchf., 235. But the stipulation 
upon the subject of insurance in the bills of lading before us is 
governed by other considerations. It does not compel the owner 
of the goods to stand his own insurer, or to obtain insurance on the 
goods; nor does it exempt the carrier in case of loss by negligence 
of himself or his servants, from liability to the owner, to the same 
extent as if the goods were uninsured. It simply provides that the 
carrier, when liable for the loss, shall have the benefit of any insur- 
ance effected upon the goods. 

It is conclusively settled, in this country and in England, that a 
policy of insurance taken out by the owner of a ship or goods, 
covers a loss by perils of the sea or other perils insured against, 
although occasioned by the negligence of the master or crew or other 
persons employed by himself: Waters vs. Merch. Louisville Ins. Co., 
11 Pet., 218; Copelind vs. New England Ins. Co., 2 Met., 432; 
Gen. Ins. Co. vs. Sherwood, 14 How., 351, 366; Davidson vs. Bur- 
nand, L. R., 4 C. P., 117, 121. Any one who has made himself re- 
sponsible for the safety of goods has a sufficient interest in them 
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to enable him to insure them. Contracts of reinsurance, by which 
one insurer causes the sum which he has insured to be reassured to 
him by a distinct contract with another insurer, with the object of 
indemnifying himself against his own responsibility (though pro- 
hibited for a time in England by statute), are valid by the common 
law, and have ulways been lawful in this country; and in a suit upon 
such a contract the subject at risk, and the loss thereof, must be 
proved in the same manner as if the original assured were the plaint- 
iff: 8 Kent Com., 278, 289; Sun Ins. Co. vs. Ocean Ins. Co., 107 U. 
S., 485; Mackenzie vs. Whitworth, L. R., 10 Exch., 142, and 1 Exch. 
Div., 36. So a common carrier, a warehouseman, or a wharfinger, 
whether liable by law or custom to the same extent as an insurer, 
or only for his own negligence, may, in order to protect himself 
against his own responsibility, as well as to secure his lien, cause 
the yoods in his custody to be insured to their full value, and the 
policy need not specify the nature of his interest: Crowley vs. 
Cohen, 3 B. & Ad., 478; De Forrest vs. Fulton Ins. Co., 1 Hall, 94, 
110; Waters vs. Monarch Ass. Co.,5 E. & B., 870; London & N. 
W. Ry. vs. Glyn, 1 id., 652; Savage vs. Corn Exch. Ins. Co., 36 
N. Y., 555; Joyce vs. Kennard, L. R., 7 Q. B., 78; Com. vs. Shoe & 
Leather Ins. Co., 112 Mass., 131; Home Ins. Co. vs. Baltimore Ware- 
house Co., 93 U. S., 527; N. B. Ins. Co. vs. L. & L. & G. Ins. Co., 5 
Ch. Div., 569. 

No rule of law or of public policy if violated by allowing a com- 
mon carrier, like any other person having either the general prop- 
erty or a peculiar interest in goods, to have them insured against 
the usual perils, and to recover for any loss from such perils, though 
occasioned by the negligence of his own servants. By obtaining 
insurance, he does not diminish his own responsibility to the owners 
of the goods, but rather increases his means of meeting that respon- 
sibility. Ifit were true that a ship-owner, obtaining insurance by 
a general description upon his ship and the goods carried by her, 
could, in case of the loss of both ship and goods, by perils insured 
against, and through the negligence of the master and crew, recover 
of the insurers for the loss of the ship only, and not for the loss of 
the goods, some trace of the distinction would be found in the 
books; but the learning and research of counsel have failed to fur- 
nish any such precedent. On the contrary, in one of the earliest cases 
in which the rule that a policy of insurance covers losses by perils 
insured against, though occasioned by the negligence of the serv- 
ants of the insured, was judicially affirmed, the assured, being the 
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owner of a ship, had chartered her for a West India voyage, and 
by the usages of trade bore the risk of bringing the cargo from the 
shore to the ship. The policy was upon the boats of the ship, and 
upon goods in them; and the amount recovered of the insurer was 
for goods being carried from the shore to the ship in her boats, and 
lost by the wrecking of the boats in consequence of the misconduct 
and negligence of some of the ship’s crew. Such was the state of 
facts to which Lord Chief Justice Abbott applied the language, 
cited and approved by Mr. Justice Story in Waters vs. Merch. 
Louisville Ins. Co., 11 Pet., 222, and by Chief Justice Shaw in Cope- 
land vs. N. E. Ins. Co., 2 Metc., 442: “In this case the immediate 
cause of the loss was the violence of the winds and waves. No 
decision can be cited where, in such a case, the underwriters have 
been held to be excused in consequence of the loss having been 
remotely occasioned by the negligence of the crew. I am afraid of 
laying down any such rule; it will introduce an infinite number 
of questions as to the quantum of care which, if used, might have 
prevented the loss. Suppose, for instance, the master were to send 
a man to the mast-head to look out, and he falls asleep, in conse- 
quence of which the vessel runs upon a rock, or is taken by the 
enemy, in that case it might be argued, as here, that the loss was 
imputable in the negligence of one of the crew, and that the under- 
writers were not liable. These and a variety of other such ques- 
tions would be introduced, in case our opinion were in favor of the 
underwriters:” Walker vs. Maitland, 5 B. & Ald., 171, 174, 175. 
Soin the recent case of N. B. Ins. Co. vs. L. & L. & G. Ins. Co.,, it 
was assumed as unquestionable that insurance obtained by a whar- 
finger would cover a loss by his own negligence: 5 Ch. Div., 584, 

As the carrier might lawfully himself obtain insurance against 
the loss of the goods by the usual perils, though occasioned by his 
own negligence, he may lawfully stipulate with the owner to be 
allowed the benefit of insurance voluntarily obtained by the latter. 
This stipulation does not, in terms or in effect, prevent the owner 
from being re-imbursed the full value of the goods; but, being valid 
as between the owner and the carrier, it does prevent either the 
owner himself, or the insurer, who can only sue in his right, from 
maintaining an action against the carrier upon any terms incon- 
sistent with this stipulation. 

Nor does this conclusion impair any lawful rights of the insurer, 
His right of subrogation, arising out of the contract of insurance 
and payment of the loss, is only to such rights as the assured has, 





584 Report of Decisions. [Aug., 


by law or contract, against third persons. The policy containing 
no express stipulation upon the subject, and there being no evidence 
of any fraudulent concealment or misrepresentation by the owner 
in obtaining the insurance, the existence of the stipulation between 
the owner and the carrier would have afforded no defense to an 
action on the policy, according to two careful judgments rendered in 
June last, and independently of each other, the one by the English 
Court of Appeal, andthe other by the Supreme Judicial Court of 
Massachusetts: Tate vs. Hyslop, 15 Q. B. Div., 368; Jackson Co. vs. 
Boylston Ins. Co., 139 Mass., 508. 

In Tate vs. Hyslop, owners of goods insured against risks in 
crafts or lighters, had previously ugreed with a lighterman that he 
should not be liable for any loss in crafts except loss caused by his 
own negligence, and did not disclose this agreement to the under- 
writers at the time of procuring the insurance. The sole ground 
on which it was held that the owners could not recover on the pol- 
icy was that this agreement was material to the risk, because the 
underwriters, as the assured knew, had previously established two 
rates of premium, depending on the question whether they would 
have recourse over against the lighterman. Lord Justice Brett 
observed that, but for the two rates of premium established by the 
underwriters and known to the assured, the omission of the assured 
to disclose their agreement with the lighterman could only have 
effected the amount of salvage which the underwriters might have, 
and. would have been immaterial to the risk, and consequently to 
the insurance: 15 Q. B. Div., 375, 376. 

In Jackson Co. vs. Boylston Ins. Co., it was adjudged that, in the 
absence of any fraud or intentional concealment, the undisclosed 
existence of a stipulation between the assured and the carrier, like 
that now before us, afforded no defense to an action on the policy. 

It may be added that our conclusion accords with the decision of 
Judge Shipman in Rintoul vs. N. Y. Cent. Rd., 21 Blatchf., 439; 
(s. c. 23 Am. Law Reg. N. S., 294, and note), as well as with those 
of Judge Dyer in the district court, and Judge Drummond in the 
circuit court, in the present case: 10 Biss., 18, 38. See, also, 
Carstairs vs. Mech. & Tr. Ins. Co., 18 Fed. Rep., 473; The Sidney 
23 Feb. Rep., 88; Mercantile Ins. Co. vs. Calebs, 20 N. Y., 173. 


Decree affirmed. 


Bradley, J., dissented. 
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COURT OF APPEALS OF NEW YORK. 


ADOLPH GOLDSCHMIDT er at., Appellants, 
vs. 
MUTUAL LIFE INS. CO. or N. Y., Respondent.* 


The policy required that the proofs of death should contain full and true 
answers to the questions relating to the life, health, and death, the state- 
ments of the physician, responsible acquaintance, and undertaker; also 
that in case of self-destruction only the net reserve should be paid. 
In the proofs disease of bladder was stated as cause of death, also that 
insured had violated no condition of the policy so far as known. In re- 
sponse to a further direction in case of coroner’s jury to furnish verdict and 
all evidence on which it was based, a copy of such verdict and evidence 
was annexed which on its face showed suicide to be the cause of death, but 
with a statement that it was not admitted that there had been either such 
verdict or evidence, and that the copy furnished was only what according 
to information purported to be such verdict and evidence, the truth of the 
finding and evidence being also denied. 

Held, That the proofs were not prima facie evidence that the insured died by 
his own hand. 


Held, That the burden of showing that death has not resulted from suicide 
was not shifted upon the plaintiff by the copy of the verdict and evidence. 
Such copy was not required by the policy and was furnished as a matter 
of courtesy. 


Wm. G. Wuson, for Appellanis. 
Rozert Sewex, for Respondent. 


Danrorta, J. 
This was an action brought by the plaintiffs, as assignees of two 
policies of insurance—one for $3,500, the other $1,500—issued by 
the defendant upon the life of one Oscar Edler. The defense was 
that he came to his death by suicide and so the defendants incurred 


* Decision rendered, June 1, 1866. 





586 Report of Decisions. p [Aug , 


no liability, but the answer contained an offer of judgment for 
$231.96, being the amount of premiums received. Upon trial of the 
issue, the court ruled that the defense was made out, and directed a 
verdict for so much only as was admitted to be due. The correct- 
ness of this ruling turns upon the legal effect of answers and informa- 
tion given in connection with the preliminary proofs of death served 
by the claimants, and presents the only question suggested by the 
record. 

The policy of $3,500 was payable by its terms “in sixty days after 
due notice and proof of the death ” of the life insured, unless among 
other things not material here, “he shall die by his own act or hand, 
whether sane or insane” in which case “the policy shall be null and 
void,” and the company will return the premiums paid. The char- 
acter or nature of the proof of death is not specified, nor other 
language used in reference to it than is above given. The other 
policy is different. It is payable “within sixty days after notice and 
the proofs hereinafter required of the death of said Oscar Edler 
shall have been furnished to the company at its office,” and provides 
that “the proofs of the death by which this contract matures, shall 
contain full and true answers, under oath, to the questions in the 
company’s blanks for proofs of death, relating to the life, health, and 
death of the person in question; and shall include (1) a statement of 
the extent and character of each and every claimant’s interest in the 
policy; (2) the statement of the physician, or physicians if more 
than one, who attended the deceased during his last illness or within 
a year previous; (3) the statement of a responsible householder 
acquainted with the deceased; (4) the statement of the undertaker.” 

But the policy declared, “that the self-destruction of the person, 
whether voluntary or unvoluntary, and whether he be sane or insane 
at the time, is not a risk assumed by the company in this contract, 
but in every such case, the company will, upon demand made and 
the surrender of this policy, accompanied with satisfactory proofs of 
such death, within sixty days after its occurrence, pay the net reserve 
upon it held by the company at the beginning of the year in which 
death occurs.” 

The complaint stated that Edler died on the 27th of August, 1876, 
and in regard to each policy, that proofs of his death as hereby 
required were served upon the defendant. The answer admits the 
death of Edler at or about the time named, and “that proof of his 
death has been served upon it asin the complaint stated.” As to 
the claim under the first policy, the defendants allege that the “said_/ 
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Edler committed suicide, and took his own life by his own act and 
by his own hand,” and as to the second, that he came to his death 
by self-destruction. They also put in issue the assignment by him. 

Upon the trial the plaintiffs putin evidence the policies, and 
proved their title by assignment. 

They then called Daniel Goldschmidt, who testified that he was 
one of the plaintiffs, and he was about to state the consideration of 
the assignments and the extent of plaintiff's claim under them when 
the defendant’s counsel objected, and the proposed evidence was 
excluded. He then testified that he knew of Edler’s death on the 
27th of August, 1876; that he attended the funeral and saw his dead 
body. The defendant’s counsel then placed in the hands of the 
witness certain papers, marked “Exhibit No. 1 for identification,” 
containing proofs of death and other matters referred to in the 
second policy, and proved by him that the signature to the certifi- 
cate was his own, and also that of the firm of which plaintiffs 
were the members. The exhibit contained various papers entitled 
as follows: Ist, claimant’s certificate; 2d, attending physician’s cer- 
tificate; 3d, friend’s certificate; 4th, undertaker’s certificate, all upon 
defendant’s blanks, and given in answer to questions framed by 
them. Among those addressed to the claimants, in paper called 
“claimant’s certificate” are these questions and answers: “Place 
and date of death? No. 324 West Fifty-second Street, in the city of 
New York, as we are informed and believe, August 27, 1876. 


A. Remote cause of death? Disease of the bladder and urinary 
organs. 


B. When did the health of the deceased first begin to be affected ? 
Not known to us, but we are informed and believe, several months 
before his death. 


C. Immediate cause of death? Not known to us, other than he 
was afflicted by the above-mentioned disease. 


D. Duration of last illness? Not known to us, except that he 
had been afflicted with the above-mentioned disease for several 
months before his death. 


E. Give every particular in relation thereto within your knowl- 
edge. Not known to us, except that for several months he appeared 
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to be suffering severe pain, consequent as we suppose upon the 
above-mentioned disease. 


Name and residence of every physician who attended and pre- 
scribed for deceased during the last year prior to death, or since he 
became out of health? Dr. F. Zinsser of No. 47 West Twenty-eighth 
Street, in the city of New York, as we are informed, prescribed for 
deceased during this period; we know of no other. 

Did deceased violate any condition of the above mentioned policy 
in respect to residence, travel, occupation, use of spirituous liquors, 
dueling, suicide, violation of law, or had he been convicted of felony? 
No, not to our knowledge. 

Then follows this direction and answer: “In case of coroner’s 
inquest, furnish the company with verdict of the jury, and all the 
evidence on which verdict was based? We are informed that what 
purported to be a coroner’s inquest was held; we annex a copy 
of what is represented to us to be the verdict of the jury and of 
the evidence on which said verdict was based. But we do not 
hereby admit that there was any such inquest, verdict, or evidence, 
and we deny that the purported finding of such alleged jury was 
true or well founded, and we deny the fact alleged to have been 
found by such jury, and we deny the truthfulness of the alleged 
evidence on which said verdict was based.” 

Attached to the papers referred to is a copy of the testimony pur- 
porting to have been taken before the coroner, and a copy of the 
inquisition; in effect thut a jury of seven, whose names are given, 
“upon their oaths and affirmations say that the said Oscar Edler 
came to his death by suicide by cyanide of potassium on the 27th 
day of August, 1876, at No. 324 West Fifty-second Street.” 


The plaintiffs rested. 


The defendant's counsel then proposed to read the exhibit 
“for the purpose of basing a motion thereon, that the complaint 
be dismissed,” “because the proofs of death show affirmatively on 
the face that this man did not die within any of the risks assumed 
by this company. They show that he died by his own hand.” 

The plaintiff's counsel objected, “except so far as they are evi- 
dence of the death as required by the rules of the company, and 
of the plaintiff's presentation of proof to the company under their 
rules,” and separately objected to the proceedings before the coroner 
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being introduced in evidence as an admission of the plaintiffs, or as 
evidence of the statements contained therein. 

Both objections were overruled and to each decision the plaintiff's 
counsel excepted. The trial judge then ruled “that the complaint 
should be dismissed unless the plaintiff showed how the death of 
Edler was produced; that as to it they had the affirmative.” To this 
the plaintiffs excepted, and they giving no further evidence the 
defendant’s motion was granted, and the complaint dismissed, but 
on application of defendant’s counsel, and against the objection of 
the plaintiffs, the court subsequently ordered a verdict for the plaint- 
iffs for the sum admitted by the defendants to be due. 

In these rulings we think the trial court erred. In the first place, 
the complaint alleges and the answer admits the issuing of the poli- 
cies, the death of Edler during the life of the policies, that proof of 
his death was served upon the defendants and demand of payment 
made, as set forth in the complaint. So far there was a complete 
case conceded, and if the plaintiff's title to recover had not depended 
upon their character as assignees, which was denied by the answer, 
no evidence could have been required on their part. 

Under the first policy the obligation of the defendant became per- 
fect in sixty days after death of Edler, and notice and proof of his 
death. No particular form of proof was specified in the policy, and 
the only reference to it is the clause which thus fixes the time when 
the money is to become payable. No doubt the company were 
entitled to such proof as would afford reasonable assurance that 
their liability for loss existed, but where the policy does not require 
specific information, nothing more can afterwards be required. 
Second, the company did, however, prepare inquiries upon the points 
named in the policy, and they were answered. They had from the 
claimant the time of death, its remote and its immediate cause. 
They also had much other information, to which the terms of this 
policy make no allusion. They had from a friend of Edler and from 
the undertaker who buried him positive statements on oath as to 
his death and actual burial, and his identity with the person insured. 
They suggested no defect in these respects. Nor was any suggested 
on the trial. The only claim was that the copy of the proceedings 
on the inquest given in addition to the proof required by the policy, 
made out a case of suicide, and required the plaintiffs to show the 
contrary. I can discover no principle upon which such a proposi- 
tion can stand. The policy makes no provision for it. The original 
proceedings would not be evidence upon the issue. Its verity is not 
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admitted by the claimant; it is denied. It could not have been 
required by the defendant; it was not adopted by the plaintiff, but 
out of what must now seem ill-advised courtesy, was furnished to 
the defendants at their request. It contained matter which if prop- 
erly substantiated, would have availed the defendants in maintain- 
ing an affirmative defense, but in no view suggested to us by the 
learned counsel for the respondents, could it, as now presented, 
change the burden from them to the plaintiffs. If by any process of 
reasoning any part could be taken as an admission of the plaintiffs, 
it must be taken as a whole, and so taken, is no concession of any 
fact, but a mere communication of hearsay evidence, the truth of 
which is at the same time denied enough to put the defendant upon 
inquiry, but in itself is no answer to the plaintiffs claim, even in the 
first instance. ; 

It is argued that the court below was controlled by authority, and 
the case then cited is relied upon by the defendant to uphold 
the ruling, viz.: Insurance Company vs. Newton (22 Wallace, 32). 
Under what circumstances the proofs in that case were prepared 
does not appear, the statement being that “the proofs of death con- 
sisted of several affidavits, giving the time, place, and circumstances 
of the death of the insured, and the record of the jury upon the 
coroner’s inquest.” It may be inferred that the whole were verified 
by the claimant, and that they were called for by the contract of 
insurance, for the court held that “the preliminary proofs presented 
to an insurance company in compliance with the conditions of the 
policy of insurance, are admissible as prima facie evidence of the 
facts stated therein against the insured and in behalf of the com- 
pany,” and the courts say “the narration of the manner of the death 
of the deceased was so interwoven with the statement of his death, 
that the two things were inseparable.” 

In the case before us it is quite otherwise. The insurer raised no 
issue as to the preliminary proofs of death, and they were in all 
respects complete without the statement as to the coroner’s inquest. 
Its contents formed no part of the representations of the claimants; 
the statements were not sworn to by them, nor presented as worthy 
of belief. They were in no respect bound by them. Nor were they 
necessary as in the case cited, to qualify the defendant’s admission, 
on which the plaintiffs then relied. 

I have spoken more particularly of the first policy. The second 
policy, as we have seen, contains other provisions concerning proofs 
of loss. They have been complied with literally. They do not 
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require the facts and circumstances attending the death to be set 
forth in the proofs, nor do they call for any information concerning 
an inquest or other examination. Under this policy, as under the 
other, the question was unwarranted, and although the circum- 
stances stated were calculated to gratify curiosity, and perhaps serve 
a useful end, formed no part of the proofs called for, nor were they 
given as matter credited by the claimants. The insurer could, so far 
as it thought proper, regulate its conduct by any suspicions thereby 
excited, but it could not make use of the statement, as one binding 
upon the plaintiffs. 

If the policy was void by reason of any act of Edler, or if his 
death was from a cause against which they had not insured it was 
for them, as the case stood, to make good the averment in the 
answer, and show by proof that the suicide alleged had been 
actually committed. It was not necessary for the plaintiffs to ask 
to go to the jury. The trial court in admitting the coroner’s inquest 
and proceedings under it in evidence, and in deciding that the 
burden of showing that the insured did not die by his own hand as 
therein stated, was on the plaintiffs, committed errors in favor of the 
defendants and at their request. They cannot now object that some 
other course might have been taken. As the case stood no question 
of fact was in dispute, and the plaintiffs were entitled to recover. 

The judgment appealed from should therefore be reversed, and a 
new trial granted, with costs to abide the event. 


All coneur. 
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SUPREME COURT OF PENNSYLVANIA. 


Appeal From the Decree of the Orphans’ Court of Philadelphia County. 


Apprats oF Louis C. Maperra 
AND 


Apauine L. Mapetra. 


A, who was about to be married to B, offered to have a policy of insurance 
upon his life taken out in her name. This she declined to accept if so 
taken out. A then had the policy issued in his own name, and later mar- 
ried B. The policy was placed with other papers of A and Bin a safety 
box, which A handed to B to give to her mother to keep for her. No 
actual assignment of the policy was ever made to B, but A a number of 
times mentioned that the insurance it evidenced had been ettected for the 
benefit of B. A died intestate and without creditors. In a contest be- 
tween B and certain relatives of A, as to whether the amount due upon 
the policy belonged to B or to the estate of A, Held, that under the cir- 
cumstances it should be considered the seperate property of B. 


On April 18, 1878, Walter C. Madeira made an application to the 
Connecticut Mutual Life Insurance Company for an insurance of 
$10,000 on his life. This was refused by the company at that time; 
but in April, 1879, a policy of insurance for $5,000 was issued by the 
company, payable after his death to his heirs or legal representa- 
tives. The policy was taken out in the name of Walter C. Madeira, 
and stood in his name from that time until he died, on June 26, 1882. 
At the time the policy was taken out he offered to give it to Clara 
Neidhard, but she refused to take it because she was not then mar- 
ried to him, being simply engaged to him—they were, however, 
married on December 29, 1880. Nothing was said regarding any 





* Decision rendered, February 15, 1886.—From Eastern Reporter. 
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transfer or gift of the policy until April 14, 1882, when he wrote to 
A. B. Deuton, the agent of the company at St. Louis a letter, of 
which the following is a copy:— 


e PHILADELPHIA, April 14, 1882. 
A. B. DENTON, Gen’l Agent Connecticut Mutual Life Insurance Co., 
St., Louis, Mo.: 
Dear Str—Inclosed please find my check, No. 534, on St. Louis National 
Bank for $86.50, in payment of premium due April 26th. Please advise receipt 
and oblige, 
Yours truly, 
WALTER C, MADEIRA. 

If I wish to have policy payable to my wife, shall I get same done here by 

the Philadelphia agent ? 


In answer to this, Madeira received a letter, of which the follow- 
ing is a copy:— 


CONNECTICUT MUTUAL LIFE INSURANCE Co., 
Sr. Louis, April 17, 1882. 
W. C. Maperra, Esq., 322 Walnut Street, Philadelphia: 

Dear Srr—I am in receipt of your favor of the 14th inst., with check, 
eighty-six and ,5) dolls., in payment of renewal on your No. 154,288, for 
which I inclose receipt. 

IT hand you a form of transfer, which you can write upon the policy your- 
self, should you wish to change it to your wife’s benefit. The company will 
not require a notification of such transfer until the policy matures. 

Yours truly, A. B. DENTON. 

Assignment should be dated and witnessed. 


A. B. DENTON, GENERAL AGENT FOR MISSOTRI, 


The form of transfer which was inclosed in the foregoing letter 
was in the following words, namely :— 


PHILADELPHIA, Pa., 1882. 
In consideration of the sum of one dollar, to me in hand paid, and for 
other valuable considerations, I hereby assign, transfer and set over all my 
right, title and interest in the within policy, No. 154,288, to my wife. (Sig.) 
Witness. 


No transfer of the policy was, in point of fact, made by Madeira. 

The letter of April 17, 1882, and the inclosure, both in Denton’s 
handwriting, were found among Walter C. Madeira’s papers after 
his death. Walter C. Madeira died on June 26, 1882, intestate and 
without creditors, leaving to survive him his widow Clara and his 
father and mother. The widow took out letters of administration 
upon the estate. The $5,000 policy was claimed by her as her own 
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property; the father and mother claimed the one-half of it. After 
the administratrix filed her account an effort was made to surcharge 
her with the amount of the policy and interest. 

The testimony showed that A. had always spoken of the insurarce 
as having been effected for the beffefit of his wife; and, further, that 
the policy had been placed in a tin box which was used for the keep- 
ing of the valuables of both Mr. and Mrs. Madeira, and that the 
husband had on one occasion told his wife to hand this box to her 
mother to keep for her. 

The orphan’s court refused to surcharge the administratrix as 
requested. 


Hoop Gitrin and Joun G. Jounson, for Appellants. 

Authorities upon the law of gift: Campbell's Estate, 7 Barr, 100; 
McGuire vs. Adams, 8 id., 286; Withers vs. Weaver, 10 id., 391; 
Kidder vs. Kidder, 9 Casey, 269—overruled, Wentz vs. DeHaven, 1 
S. & R., 317; Linsenbigler vs. Gourley, 56 Penn. St., 166; Pringle 
vs. Pringle, 9 Smith, 281; Trough’s Estate, 75 Penn. St., 115; Zim- 
merman vs. Streeper, id., 147; Murphy’s Estate, Long’s Appeal, 5 
W. N. C., 309; Roberts vs. Reed, 4 id., 355; 3 id., 453; Bowker’s 
Estate, O. C., 5 id., 493; McGlade’s Appeal, 11 id., 257; Bond vs. 
Bunting, 78 Penn. St., 210; Kennedy vs. Ware, 1 Barr, 445; Wells’ 
Estate and Williams’ Appeal, 15 W. N. C., 89; Fross et al.’s Appeal, 
41 Leg. Int., 358; McDermott’s Appeal, id., 367. 


Wituram S. Wattace and James W. M. Newiy, for Appellee. 

“An agreement entered into between husband and wife before 
marriage for the mutual settlement of their estate, and of the estate 
of either upon the other, upon marriage, even without the inter- 
vention of trustees, will be enforced in equity, although void at law, 
for equity will not suffer the intention of the parties to be defeated 
by the very act which is designed to give effect to such a contract.” 
Story Eq. Jur., § 1,370. “In this country the validity of marriage 
settlements is generally recognized:” Stilley vs. Folger, 14 Ohio, 649. 
The fact that the contract is not in writing does not affect it, because 
the Pennsylvania statute of frauds does not extend to contracts in 
consideration of marriage, and also because of its concerning per- 
sonalty only. Hence in this State, such a parol contract clearly 
proven is of equal force with a written one: Barr vs. Hill, Add., 276 
(1795); Earl vs. Champion, 15 P. F. S., 196, Agnew, Ch. J. A parol 
marriage settlement of personalty is not ipso facto void: Gacken- 
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bach vs. Brouse, 4 W. & S., 546; Magniac vs. Thompson, 1 Baldwin, 
344; Larkin vs. McMullen, 13 Wright, 29; Lant’s Appeal, 14 Nor., 
279; Hunt’s Appeal, 11 Out., 595. Asto form of marriage settle- 
ment, see Schouler Dom. Rel., 265. “The construction of promises 
and agreements in consideration of marriage is large and liberal, 
not technical or refined.” Macqueen’s Husband and Wife, 248; 
Hurry vs. Hurry, 3 Desaus., 126; Tunno vs. Twezewand, id., 269. 
“As to the language necessary in a gift or grant to the wife, the 
question is one of good sense, of the true meaning and intention of 
the grantor or donor:” Riley vs. Riley, 25 Conn., 154; Tyson vs. 
Tyson, 2 Hawk. (N. C.), 472. 

The following are instances where courts have construed agree- 
ments to be ante-nuptial settlements in order to carry out the in- 
tention of the parties: Acton vs. Peirce, 2 Vern., 480; Preble vs. 
Boghurst, 1 Swav, 309; Cannel vs. Buckle, 2 P. Wms., 243; Tisdale 
vs. Jones et al., 38 Barb., 523; Gause vs. Hale, 2 Ired. (N. C.) Eq., 
241. See, also, Miller vs. Goodwin, 8 Gray (Mass.), 542; Stuilman 
vs. Stullman, 2 Beas. (N. J.), 403; Smith vs. Chapell, 31 Conn., 589; 
Malone’s Estate, 8 W. N. C., 181. The general meaning of “legal 
representatives” is executors or administrators, although it is con- 
strued differently when it is clear that the intention was to vest the 
estate in a different class of persons: Bliss Ins., 520; Loos vs. Han- 
cock M. L. I. Co., 41 Mo., 538. In Milroy ys. Lord (4 DeG., F. & J., 
264, 74), Turner, L. J., gives four ways of making a valid and 
effectual voluntary settlement, the last method being by the settler 
declaring that he holds in trust. He further says, “and if the prop- 
erty be personal the trust may, as I apprehended, be declared either 
in writing or parol.” But the late English and our own cases go 
farther still than this. They go so far as to hold that where one 
attempts to make a gift, which fails because of a defective instru- 
ment, the writing which thus fails in law will in equity be regarded 
as a declaration of trust. This doctrine commences with Ex Parte 
Pye, 18 Ves., 140, where a power of attorney revoked by death was 
held to be good as a declaration of trust. This case was followed 
by Richardson vs. Richardson, L. R., 3 Eq., 686, and then by Mor- 
gan vs. Malleson, 10 id., 475, where a memorandum of a gift unac- 
companied by delivery was held to be a good declaration of trust. 
Although the rule as expressed in these cases was doubted in two 
subsequent cases: Heartley vs. Nicholson, L. R., 19 Eq., 233, and 
Richards vs. Delebridge, L. R., 18 Eq., 11-13; it was again re-affirmed 
by the vice-chancellor in the late case of Baddeley vs. Baddeley, L. 
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R., 9 Ch. Div., 113, where he says he is not inclined to disagree with 
the cases of Richardson vs. Richardson and Morgan vs. Malleson, 
supra, notwithstanding the remarks of Sir G. Jessel in Richards vs. 
Delbridge. See, also, Helfenstein’s Estate, 27 P. F. 8., 328. Although 
at law gifts between husband and wife are void, still they will be 
sustained in equity so far as the husband and wife are concerned: 
Schouler Dom. Rel., 284; Gerlach vs. Coates, 8 Wright, 43. Gifts 
by a husband require less proof than those of a third person: Dem- 
ing vs. Williams, 26 Conn., 226. <A valid gift of a chose in action 
made inter vivos may be made by mere delivery without writing: 
Malone’s Estate, 8 W. N. C., 182; Grover vs. Grover, 24 Pick., 265; 
Wing vs. Merchant, 57 Me., 383; Hackney vs. Vrooman, 62 Barb., 
650; Camp’s Appeal, 36 Conn., 88. It is sufficient in the case of a 
gift of a life insurance policy, if the possession of the policy itself 
is passed over to the donee, although no formal assignment is made, 
for equity will uphold this transaction as an equitable assignment: 
Bliss Ins., 547; Crittenden vs. Phoenix Mut. Ins. Co., 41 Mich., 442. 
See Chapman vs. McIlwrath, 17 Am. L. Rev., 1,019. 


Gorpon, J. 

Had Walter C. Madeira executed an assignment of the policy in 
question to his wife, the appellee, there could have been little, if 
any, doubt as to her right to the proseeds, though the delivery of 
that assignment had been evidenced by nothing more than its deposit 
in a box, or other receptacle, common to the use of both husband 
and wife; but, says Mr. Justice Sharswood, in Bond vs. Bunting, 78 
Penn. St., 210: “Is not a gift an assignment, perfected by delivery, 
which debars the donor from revocation?” Undoubtedly it is, and 
this doctrine is recognized in Gray’s Estate, 1 Barr, 327. It is, 
however, hardly necessary to refer to authorities in support of a 
principle now so well established. The difference will be found 
solely in the method of proof; in all other particulars an assignment 
without valuable consideration and a gift are alike. The legal req- 
uisition is that the intention of the donor be established by clear 
and precise evidence, and that the delivery be secundam subjectam 
materiam. Now, that Walter C. Madeira, in taking the policy on 
his own life, intended it exclusively for the benefit and use of his 
wife cannot, if we adhere to the evidence, be very well doubted. 
He desired in the first instance, and before their marriage, to have 
it drawn to her use, but she, from feelings of delicacy, requested 
him not to do so. Not the less, however, did he design a gift of 
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this policy to her; his declarations to this effect are clear and posi- 
tive, and made, not only at and about the time he insured, but they 
were repeated frequently up to within a day or two of his death; 
nor, we think, can there be any serious doubt concerning the 
validity of the delivery of this paper, especially as the matter does 
not affect creditors, but is merely a contest between the wife and 
volunteers. The policy was put into a tin box which contained, as 
she testifies, “the North American Insurance stock that was in my 
name, and everything that he and I had together; everything that I 
owned was in that box. I had no valuable papers anywhere except 
what was in that box.” This box was delivered to her by her hus- 
band. She says: “The tin box when he went out to Madeira’s 
was taken out of my trunk, and Walter asked me if I would give 
it to mamma to keep for me. I gave it to her, remember saying, 
‘I want you to keep this box, because it contains all our worldly 
goods.’” In the keeping of Mrs. Neidhard that box remained 
until after Madeira’s death. We think, as between husband and 
wife, this was a sufficiert delivery. It is true she did not take the 
policy out of the box, and put it beyond her husband’s reach, as she 
might at any time have done. But why should she do so? She 
had no reason to doubt the intention of her husband, or to 
suppose he would revoke his gift, and, moreover, it was never out 
of her possession from the time of its delivery till after the death of 
the donor, for it was expressly committed to Mrs. Neidhard’s cus- 
tody for her. Certainly this delivery was quite as complete as that 
in the case of Crawford’s Appeal, 11 P. F. S., 52, where a husband 
directed a clerk to enter on his hooks a credit to his wife in the 
sum of $3,000, and annually added the interest thereto until his 
death. There was in this case no delivery which was good for any- 
thing either as against the husband or his creditors, yet as against 
volunteers, it was held to raise a valid trust in.favor of the wife. 
We would, indeed, regard it as a very ungracious task were we 
compelled to take the gift of a kind, though perhaps, careless hus- 
band to his confiding wife, and transfer it to those for whom he 
never intended it. It is true, we would do so did the law and facts 
of the case so determine, and so doubtless would the court below 
have done under like circumstances, but as the matter now stands, 
as facts and law are with the appellee, we are the rather pleased to 
affirm the decree of the orphans’ court. 

The appeal is dismissed, and the decree affirme’ at the costs o 
the appellants. 





Report of Decis ons. 


SUPREME COURT OF MICHIGAN. 


RICHARDS 
vs. 


WASHINGTON F. & M. INS. CO.* 


The insured property was described as used for a residence and stores and the 
application was a warranty. The agent acted on his own knowledge and 
not on the application in making out the policy. 


Held, That the fact that a portion of the premises was used for a restaurant 
and a bakery will not work a forfeiture, nor was it necessary to specify the 
presence of a brick oven where the agent was familiar with the premises. 

Held, That inaccuracies in the diagram connected with the application re- 
garding adjacent buildings which are corrected in the agent’s report are 
not a ground of complaint. k 


Held, That where the agent authorized to issue the policy prepared such 
application and contract as he elected from familiarity with the prop- 
erty, imperfections in the representations of the insured cannot be com- 
planed of. 


Howey & Carr, for Plaintiff. 
E. C. Cuariy, for Defendant and Appellant. 


CampseELL, C. J. 

March 7, 1855, plaintiff procured insurance from defendant’s 
agent, Judge Clisb2e, at Cassopolis, on a brick building in that place, 
consisting of two stores on the ground floor and a residence above, 
the latter being occupied by plaintiff and his family. One of the 
stores was occupied by G. V. Bailey as a general store for dry goods, 
groceries, and other articles. The other was used asa restaurant 
and bakery, and had a large brick oven in the basement. On the 


* Opinion filed, April 8, 18386. 
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twentieth of April, 1885, the premises were destroyed by fire, which 
originated in Bailey’s store, and for which plaintiff was in no way 
responsible. After the fire plaintiff made his proofs, and the only 
objection suggested on behalf of defendant against his right to the 
insurance money was the omission to state in his application for in- 
surance the existence of the brick oven. Having sued:upon the pol- 
icy, a plea was put in, with notice under the general issue that the 
policy was issued on a written application, wherein he covenanted 
that his answers and the survey thereon were a just and true expla- 
nation of everything material to the risk, and that they formed part 
of the policy, and in case any untrue answer was given it was to be 
void; that there were two material misrepresentations,—one as to 
the proximity of a wooden building represented as five feet distant, 
and the other as to the use of the building for stores and residence; 
and that by means of these statements he secured the policy, and 
led defendant to carry the risk, at inadequate rates. 

Upon the trial it appeared that the policy did not make any refer- 
ence to the application, although it contained a clause that whenever 
a policy did refer to one it should be a part of the policy, and operate 
as a warranty. It contained the usual clauses concerning the effect 
of false statements and material omissions in any shape. It further 
appeared, without dispute, that the agent at Cassopolis was not only 
generally familiar with the premises, but examined them for himself, 
saw the oven and its surroundings, and knew the relative positions 
of the buildings. He drew up and filled the application and plan in 
all its purts himself, without any help or suggestion, and plaintiff 
signed it. There was a conflict of testimony concerning the date of 
the application,—whether made before or after the issue of the pol- 
icy. There was no question but that the agent acted in making out 
and delivering the policy on his own knowledge, and not in reliance 
on the application, concerning the character, position, and occu- 
paney of the building. The policy was not issued at the home 
office, or at any general agency, but the Cassopolis agent himself 
decided upon it, and issued it upon his own authority. He testified 
that he did not regard the oven as increasing the risk. The gen- 
eral State agent made no objection to payment except because of 
the oven. He did not, in his testimony, state that it increased the 
risk, but, in a general way, referred to the rates as less than he 
thought the company would have taken on the brick building, and 
that they would have added further to them had they known the 
nearness of the wooden building. As under the decisions no reliance 
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can be had on objections not specified, no reference need be had to 
any of the other claims of omission or false suggestion, although the 
court charged that if plaintiff deceived the agent, or colluded with 
him, or knowingly or purposely made any misrepresentations or 
withheld any material facts, and thereby obtained lower rates, he 
could not recover. The jury must have negatived any such conduct. 

The court held that if the application was made out after the pol- 
icy, it could not bear upon the case; and this, we think, was correct, 
as it only appears in the pleadings as made before the policy, and 
forming a part of it. It was also held that, in the absence of fraud, 
plaintiff should recover. This was also correct, as the plea rested 
on that defense. But, in connection with the other parts of the 
charge, the jury were given to understand that any known material 
misrepresentation or concealment would amount to such fraud, as 
defined; and they were sufficiently informed of their duty provided 
the charge was right in regard to the other matters now to be 
referred to. 

The whole controversy, although requests were presented in differ- 
ent forms, really turned on how far plaintiff could rely on the fact 
that Judge (lisbee drew up the application, as on all other points 
the fault was negatived by the jury. 

The two alleged errors in the description were the distance be- 
tween an adjacent wooden building and the brick building, and the 
represented use of the brick building. The only thing in the appli- 
cation bearing on proximity is a printed blank of diagram, divided 
into squares of 10 feet each. Upon that diagram the size of each 
building is marked out, and colors are used to designate the mate- 
rial. Inthe printed record two of these diagrams are inserted,— 
one in the application, and one in the agent’s report to the company. 
No questions are asked or answered in the application on the subject. 
In both diagrams the wooden building would appear to be about five 
feet from the brick; but in both of them two other wooden buildings 
are represented as nearly ten feet nearer than they actually are. In 
the agent’s report, made immediately after the policy issued, the 
questions are more searching than those on the application, and the 
answers are explicit, and it appears just how far off each wooden 
building was, and the building nearest is stated to be adjoining. 
The company itself could not mistake this information, assuming 
that it could have objected to a misstatement in the application. 

The other objection is that the use of the building is stated to be 
for stores and residence, and that a restaurant and bakery is not a 
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store. The question presented cannot be regarded as whether this 
language is technically accurate. It can only be material if so inac- 
curate as to mislead to the extent of probable prejudice and injury. 
The word “store” is commonly used in this country as the equiva- 
lent of the English word “shop,” which is very generally applied to 
what we call a “ bakery,” as it is to any room or building where any 
kind of article of traffic is sold. The American word “store” ap- 
plies to the building,—the name more strictly belonging to the col- 
lection of wares within it. The English “shop” is the building 
itself, as distinguished from a place of sale which is open, like a 
“stall:” Rich. Dict., “shop.” A “restaurant” has no more defined 
meaning, and is used indiscriminately for all places where refresh- 
ments can be had, from the mere eating-house or cook-shop to the 
more common shops or stores, where the chief business is vending 
articles of consumption and confectionery, and the furnishing of 
eatables to be consumed on the premises is subordinate. The testi- 
mony does not indicate that a restaurant or a bakery is more dan- 
gerous than any other grocery or provision store, and the fact that 
the impropriety of using the phrase “store ” does not appear to have 
occurred to either the general or local agent, or to any one else, until 
this suit was brought, is reason enough against our attempting to 
declare, as matter of law, that the word is dangerously misleading, 
and a misrepresentation. Those gentlemen are both intelligent, 
and acquainted with the usages of correct language, and if dic- 
tionary makers fail to approve certain uses, it does not follow that 
the people who resort to them are wrong, or that they do not 
know what they mean by their own terms. Neither have we any 
right to say, as a matter of law, that a brick oven is so unusual 
that a failure to mention its existence in a house or other build- 
ing is presumptively fraudulent. It is not many years since such 
ovens were found in all comfortable dwellings, as well as in bake- 
shops and other places where cooking is done, and their presence 
was taken for granted, and not deemed hazardous. These matters, 
therefore, cannot be dealt with theoretically. The burden was upon 
defendant to show that plaintiff had made material concealments 
or misrepresentations. It is therefore of the first importance to 
know how far he can rely on the action of Judge Clisbee, the agent 
who insured him. 

This case stands before us entirely free from any of the com- 
plications arising from the duty of members of mutual insurance 
companies to know their rules and by-laws and the conditions of 
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membership. Neither is it affected by those rules which have 
sometimes been applied to applications which are to be transmitted 
elsewhere to procure insurance from a home office. Where a local 
agent has authority to issue policies himself, the applicaut for in- 
surance, in the absence of fraud, may generally deal with him 
as he would with the officers of the insurance company, and rely 
on his conduct as he could on theirs. He was not bound, in the 
present case, to tell the agent what the agent assumed to know, 
and did know; or to assume that it was his duty to consider as 
material, and to express in words, what the agent knew, and did 
not treat as material or necessary to be written down. When the 
undisputed facts show, as they did here, that there is not a single 
fact relied on that was not fully known to Judge Clisbee, and 
that he, with knowledge of them all, prepared such an application 
as he regarded as proper and complete, and then acted upon his 
own knowledge in taking the risk, there is nothing left of the 
case, and all the other questions become immaterial, unless he and 
plaintiff were in collusion to commit a fraud, which was not charged 
by the company, and which is negatived by the verdict. Our own 
decisions cited on the argument need not be repeated on this head. 

The views we have expressed render it needless to go over, one 
by one, the assignments of error, which are all covered by them. 
We think the jury could have been allowed to reach no other 
conclusion, and the judgment must be affirmed. 


The other justices concurred. 





1886.] Knapp vs. Home pathic Mut. Life Ins. Co. 


SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1885. 


s 


In Error to the Circuit Cuurt of the United Slates for the District 
of Massachusetts. 


ABBY KNAPP, Plaintiff in Error, 
vs. 
HOMEOPATHIC MUTUAL LIFE INS. CO.* 


The application provided that failure to pay the premium when due should 
work a forfeiture except as otberwise provided in the policy. The policy 
provided that it should not be forfeited by reason of failure to pay the 
premium, but might be continued in force for such term or amount as the 
reserve would pay for; provided, that unless the policy should be surren- 
dered and the paid-up policy applied for within ninety days after the non- 
payment, the policy should be void. The policy, which was taken out on 
the life of the husband by him as attorney for his wife and in her name, 
was afterwards surrendered by him on the false representation that the 
wife was dead and a new policy was taken, which afterwards became for- 
feited through non-payment of premium. 

Held, That the fraudulent cancellation of the first policy through the husband 
did not affect the rights of the wife, but the subsequent non-payment of 
premium and failure to apply for a paid-up policy worked a complete for- 
feiture according to its terms. 


This was an action brought March 19, 1878, by a citizen of Massa- 
chusetts against a corporation established by the laws of New York, 
upon a policy of insurance, by which the company, “in considera- 
tion of the representations made to them in the application for this 
policy, which is hereby made a part of this contract, and of the sum 
of $47.40 to them in hand paid by Abby Knapp, wife of Charles L. 


* Decision rendered, April 5, 1886. 
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Knapp, and of the quarterly payment of a like amount on or be- 
fore the sixteenth days of July, October, January, and April in every 
year during the continuance of this policy,” insured the life of the 
husband, for the sole use of the wife, in the amount of $5,000 for the 
term of his natural life, beginning on April 16, 1869, payable at the 
office of the company in New York to her, if living, in thirty days 
after notice and proof of his death. 

The application declared that “ neglect to pay the premium on or 
before the day it becomes due shall and will render the policy null 
and void, and forfeit all payments made thereon, unless otherwise 
specially provided for in the pouicy.” 

The policy contained the following clause : “ This policy of insur- 
ance, after two annual premiums shall have been paid thereon, shall 
not be forfeited or become void by reason of the non-payment of 
premium; but the party insured shall be entitled to have it contin- 
ued in force for a period to be determined as follows, to wit: The 
net value of the policy when the premium becomes due and is not 
paid shall be ascertained according to the ‘combined experience ’ or 
actuaries’ rate of mortality, with interest at 4 per cent per annum. 
Four-fifths of such net value shall be considered as a net single 
premium of temporary insurance, and the term for which it will 
insure shall be determined according to the age of the party at the 
time of the lapse of premium and the assumptions of mortality and 
interest aforesaid; or at his option may receive a paid-up policy for 
the full amount of premium paid; provided, that unless this policy 
shall be surrendered and such paid-up policy shall be applied for 
within ninety days after such non-payment as aforesaid, then this 
policy shall be void and of no effect.” 

A trial by jury having been duly waived, the circuit court found 
the following facts : The policy was issued April 14, 1869, in the city 
of New York, where the husband and wife then lived. It was taken 
out by the husband, who signed the application in the wife’s name 
as her attorney. It was in the possession of the wife in 1871, and of 
the husband before and afterwards. The premiums were paid for 
several years, mostly by the husband, but one or two by the wife. 
She lived apart from her husband nearly all the time after February, 
1872. On January 16, 1874, a premium became due and was not 
paid. On February 26, 1874, the husband represented to the com- 
pany that his wife was dead, the company believed the representa- 
tion to be true, and he surrendered the policy, taking from the 
company $260 in money and a new policy, concerning which the 
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only evidence was that it had been forfeited before his death, 
which happened September 17, 1874. Very soon after his death, 
the wife sent to the company for information about the policy, and 
her agent was tuld by the company that it was forfeited. A con- 
siderable time after this, being advised that she might have some 
rights under the policy, she gave due notice and proof of loss, and 
more than thirty days afterwards brought this action to recover the 
full amount insured. The net value of the policy when the non- 
payment of the premium occurred, if reckoned in the mode pointed 
out in the policy, would have been sufficient to continue it in force 
until after the death of the husband. 

On these facts, the circuit court ruled as matter of law that the 
policy was forfeited by the neglect to pay the premiums and to call 
for a paid-up policy, and rendered judgment for the defendant, and 
allowed a bill of exceptions tendered by the plaintiff. 


Gray, J., after stating the case as above reported. 


The canceling of the policy, in consequence of the husband’s 
fraudulent representation that the wife was dead, had no effect upon 
her rights. It is not relied on by the defendant; and there is noth- 
ing in the case to show that it in any way influenced the conduct of 
the plaintiff by preventing her from paying the premiums or making 
the election required by the policy. 

The contract of insurance, made and to be performed in New 
York, between a corporation and a citizen of that State, is to be 
governed by the law of New York. By that law, in respect to the 
payment of or the neglect to pay premiums, a married woman 
stands like any other person insured: Baker vs. Union Ins. Co., 43 
N. Y., 283. And there is no statute which affects this case. 

The decision, therefore, depends upon the true construction of 
the non-forfeiture clause in the policy. 

The single purpose of this clause is that, after two annual pre- 
miums shall have been paid, a failure to pay any subsequent pre- 
mium shall not have the effect of avoiding the whole insurance, 
but the assured shall have the right to an insurance for such a 
sum and such a time as the premiums already paid would equitably 
cover. The policy does not declare that it shall continue of itself, 
without any act of the assured. On the contrary, it stipulates that 
“the party insured shall be entitled to have it continued in force 
for a period to be determined ” by ascertaining, according to certain 
rules, the net value of the policy at the time of failure to pay a 
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premium, and making the amount of that value, considered as a 
single premium, the basis for determining the time for which there 
shall be a temporary insurance for the full amount of the original 
policy. It then prescribes an alternative by which the party in- 
sured, “at his option, may receive a paid-up policy for the full 
amount of premium paid.” 

In short, the forfeiture of the policy, by a failure to pay any pre- 
mium after the first two, is not absolute, but qualified; and the 
party insured is entitled to be insured according to the sum already 
paid in premiums, either for the full amount of the original policy, 
so long as that sum would pay for it, or else for the full term of 
the original policy for such amount as that sum would pay for. 

Then follows the proviso: “that unless this policy shall be sur- 
rendered and such paid-up policy shall be applied for within ninety 
days after such non-payment as aforesaid, then this policy shall be 
void and of no effect.” 

It is contended on behalf of the plaintiff, that the words “such 
paid-up policy ” show that this provision refers only to a new insur- 
ance determined hy the second method, that is, for the full term 
of the original policy, and for an amount depending upon the sum 
already paid in premiums; and that if the assured does not season- 
ably apply for such an insurance, she stills remains insured for the 
full amount for a time computed according to the sum puid. 

But the proviso does not say that upon a failure to surrender the 
original policy and to apply for a paid-up policy, the original policy 
shall stand good for a temporary insurance; but that it “shall be 
void and of no effect.” The result of either of the two methods al- 
ready prescribed, for determining the extent of the insurance, is a 
paid-up policy. According to either method, there is to be no fur- 
ther payment of premium, nor is the original policy continued in 
force; but the assured is to have the benefit of the sum already paid 
in premiums, by being insured, either for the amount of the original 
policy for a time to be determined, or for the time of the original 
policy for an amount to be determined. Taking the whole clause 
together, it is clear that the assured is to have the benefit of that 
sum in one of two ways at her election, and that election must be 
made within a certain time. As that time expired without any elec- 
tion, or any excuse for not making one, the forfeiture became com- 
plete under the express provisions of the policy, and the circuit 
court rightly held that the action could not be maintained. 

Judgment affirmed. 





1886. ] Massey et al. vs. Mutual Relief Society . 


COURT OF APPEALS OF NEW YORK. 


SAMUEL MASSEY er at., Respondent, 
vs. 


MUTUAL RELIEF SOCIETY or 
Rocuester, N. Y., Appellant.* 


A benevolent society was organized under the New York laws of 1875, whose 
certificate made no specific mention of life insurance, nor the restriction of 
benefits to members or their families as among its objects. The by-laws 
declared the object to be to secure mutual benefit to their members and 
aid to their families or their assigns, and that the benefits were to be paid 
the heirs or beneficiaries of the members. 


Held, That the beneficiaries were not restricted to members of the family of 
the insured. 
Joun M. Dunnina, for Appellant. 
N. C. Moar, for Respondent. 


; Rapatto, J. 

The defendant was organized under chap. 267 of the laws of 
1875 entitled “An act for the incorporation of societies or clubs for 
certain lawful purposes.” 

The purposes enumerated in the act, for which societies may be 
incorporated under it, are quite numerous, including social, political, 
sporting, literary, and other objects, and also “ mutual benefit” and 
“benevolent” purposes. The subject of life insurance is not among 
the enumerated objects, unless it is embraced in the term 
“mutual benefit” or “benevolent.” There is no restriction in the 
act which requires that the benefits or benevolence be confined to 
members of the families of the members. 

Any five or more citizens of full age may form themseves into 


* Decision rendered, June, 1, 1886. 
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such a corporation by making and filing the prescribed certificate, 
stating the name of the society and its particular business and 
objects, and they may adopt a constitution, by-laws, and rules. 

The certificate of incorporation of the defendant, which was filed 
April 21, 1877, states the object of the society to be “ to combine the 
efforts of all its members with the view to effect mutual relief, aid, 
and systematic contributions of benevolence and charity during their 
lifetime, and to their respective families, from time to time, when 
rendered necessary by sickness or pecuniary distress.” 

Here again there is no specific mention of life insurance nor any 
restriction of beneficiaries to the families of members, except when 
nid is rendered necessary by sickness or pecuniary distress, and 
from the context it is evident that this clause of the certificate treats 
of aid contributions to be furnished during the lifetime of the mem- 
bers respectively. 

In the by-laws appears the first direct reference to anything of 
the nature of life insurance. Sec. 2. of article 1 of these by-laws 
declares that the objects of the society shall be to secure mutual 
benefit and protection to its members, and to furnish aid to their 
families or assigns in case of a member’s death, and Sec. 3. states 
that “the plan of the society will be to issue certificates for a sum 
not to exceed $2,000, to be paid to the heirs or beneficiaries of 
deceased members named in his certificate, from funds arising from 
assessments for the payment of death claims according to the 
schedule of rates hereinafter adopted.” The by-laws then proceed 
to organize a system similar to that of a mutual life insurance com- 
pany. A medical examination is required as a condition of admis- 
sion to membership, an entrance fee and small annual dues are 
payable, and members are also required to pay assessments to meet 
death losses, on a scale graduated according to the age of the mem- 
ber at the time of his admission; and upon the death of each mem- 
ber, after the filing of the required proofs, the treasurer is required 
to pay to the legal representatives of the deceased member, or to 
such heirs or beneficiaries as are named in his certificate, the sum 
of two thousand dollars. 

There is nothing in the by-laws which require that the bene- 
ficiaries named in the certificate should be members of the family of 
the deceased member, and if no beneficiaries are designated, the 
payment is to be made to his legal representatives. 

The power of the company to create a fund for the insurance of 
the lives of its members is not questioned on this appeal, and we do 
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not therefore discuss it. The act of 1875 authorizes the incorpora- 
tion of societies for purposes of ‘mutual benefit,” and it must be 
under this head that the power is claimed to contract for the appli- 
cation of the joint contributions of the members to the payment of a 
gross sum to the legal representatives of each member, or to such 
beneficiary as he may designate to receive it, upon his death. 

There is nothing in the act which restricts the objects of the 
societies formed under it to the relief of families of their members. 
They may be formed for general purposes of benevolence and for 
many other objects, such as social, political, athletic, sporting, ete. 
Neither does the certificate of association of the defendant restrict 
the application of its funds to the relief of a member of his family, 
except where such relief is to be extended during the life of the 
member. 

But the by-laws disclose the plan by which the society proposed 
to carry out the object stated in the certificate, viz., “to combine 
the efforts of all its members with the view to effect mutual relief, 
aid, and systematic contributions of benevolence and charity during 
their lifetime ” and this plan was to combine their contributions so 
as to secure mutual benefit to the members, and to afford aid to 
their families or assigns in case of a member’s death, by issuing the 
certificates of membership before referred to, whereby the payment 
of $2,000 was secured to the legal representatives of each member 
on his decease, or to such other beneficiaries as he might cause to 
be designated in the certificate. By this means each member, in 
consideration of the sums contributed by him to the funds of the 
society, became entitled to an instrument similar to a policy of 
insurance upon his life and was empowered to designate the person 
to whom the stipulated sum should be paid upon his death. This 
power was a present benefit to the member, as he might use it for 
the purpose not only of making future provision for some member 
of his family, or some other object of his benevolence, but even to 
raise money to supply his own immediate necessities, and it was no 
concern of the society in what manner he made it available. The 
society could not in any event escape the payment of the stipulated 
sum, for if, as it now claims, the designation of a person not a mem- 
ber of the family of the deceased was void, the payment would, 
according to the terms of the by-laws and certificate, be due to his 
legal representatives. 

For the reasons stated we are of opinion, however, that the desig- 
nation of Massey as a beneficiary was not in contravention of the 
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certificate of incorporation. That certificate did not contain the 
restriction which appears in the certificate of incorporation referred 
to in the case of State vs. Central Ohio Mutual Relief Association (29 
Ohio State R., 403). In that case the certificate stated the objects of 
the association to be “For the mutual protection and relief of its 
members and for the payment of stipulated sums of money to the 
families or heirs of the deceased members of the association,” and in 
Folmer’s appeal (87 Pa., 135) the charter of the Relief Association 
declared “The object of this association shall be relief of widows, 
orphans, or families of deceased members.” The language in the 
cases cited was clearly restrictive, but in the present case the certifi- 
cate of incorporation is much more broad. It declares the object of 
the association to be to combine the efforts of the members with a 
view to effect mutual relief, leaving the details of the plan to be 
provided in the by-laws, and these by-laws provided for the system 
of life insurance before detailed, with the power to each member to 
designate any person he might choose, to receive payment. 


The judgment should be affirmed with costs. 


All concur. 





1886. ] National Life Ins. Co. vs. Haley et al. 


SUPREME JUDICIAL COURT OF MAINE. 


NATIONAL LIFE INS. CO. 
Us. 
HALEY anp anoTHer.* 


The premiums on a wife’s policy were paid by the wife. Upon her death the 
husband by an arrangement with the company allowed the policy to lapse, 
and received in exchange another payable to himself on which he paid the 
premiums. 


Held, That the rights of the wife became vested and could not be avoided by 
the substitution, the substituted policy stood in the place of the original. 


Held, That as the representatives of the wife failed to look after their inter- 
ests in the original policy and the premiums on the substituted policy 
were paid by the husband with an intention to benefit thereby without 
interference by the representative of the wife, the amount of the policy 
should be divided between the representatives of the husband and wife in 
proportion to the premiums paid by each. 


Drummonp & Drvummonn, for Plaintiff. 
H. R. Viraiy, for Respondent Palmer. 
Hamitron & Hatey, for Respondent Haley. 


Linsey, J. 

This is a bill of interpleader brought by the National Life Insur- 
ance Company against Abram Haley, administrator of the estate of 
Charles J. Haley, deceased, and Wm. C. Palmer, administrator of 
the estate of Julia A. Haley, deceased, to try the title to the insur- 
ance of $1,000 by a life policy issued by the complainant on the life 
of said Charles J. Haley. 

A decree was made requiring the said Abram Haley and Palmer 
to interplead, and upon the pleadings being filed the case was tried 


*Decision rendered, May 26, 1886, 
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at nisi prius, and the presiding judge, with the aid of special find- 
jngs by a jury, found the facts as follows: The orator on the 29th 
day of March, 1869, issued its policy of insurance No. 4,091, for the 
sum of $1,000, upon the life of Charles J. Haley, payable upon his 
death, to his wife, Julia A. Haley, her heirs, executors, administra- 
tors, or assigns, requiring quarterly yearly premiums of $4.88; and 
during the life of said Julia, she paid the premiums amounting to 
165.92, and that upon her death in March, 1877, in order that the 
said Charles J. Haley might acquire to his own use the benefits of 
said policy of insurance, he and the orator contrived together to al- 
low said policy to lapse from non-payment of premiums, and then 
said company issued to said Charles J. Haley a new policy of insur- 
ance for the same amount, requiring the same quarterly premiums, 
pavable to said Charles, or his legal representatives, dated October 
12, 1877, numbered 32,705. That upon said new policy the said 
Charles paid in premiums the sum of $78.08, and died in Septem- 
ber, 1881; that policy No. 4,091 was not given or assigned to 
Charles J. Haley; that Julia A. Haley had an interest in that policy 
at the time of her decease; that the heirs of Julia A. Haley had an 
interest in policy No. 32,705; and that there was other consideration 
for that policy besides what was expressed in it, the policy No, 
4,091 being a part of said consideration. 

The judge thereupon decreed among other things, that the insur- 
ance be divided between the said claimants in the proportions of 
the amounts of premiums paid by said Julia A. and Charles J. Haley. 

Upon this part of the decree the whole contention between the 
parties arises; Palmer claiming that the estate of Charles J. is en- 
titled to the whole amount of the policy, or at least to said sum less 
the amount of premiums paid by Julia A. for which amount her 
heirs, by the terms of the first policy, were entitled to a paid-up 
policy; while on the other side it is claimed that the estate of Julia 
A. is entitled to the whole sum insured. ' 

We think the decree below, on the facts of this case, is correct. 

The first question that arises is, was policy No. 4,091 forfeited by 
ihe devices resorted to by the insurance company and Charles J. 
Haley so that the heirs of Julia A. Haley no longer had any interest 
in the insurance? We think not. Charles J. Haley and the insur- 
ance company had no legal power, by direct agreement, to change 
the beneficiaries named in the policy. This preposition is too well 
settled to require citation of authorities. They could not accom- 
plish indirectly by the means resorted to, without the knowledge or 
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consent of the heirs of Julia A., what they had no power to do by 
direct agreement. No such knowledge or consent is shown. We 
are aware that there is an apparent conflict among the authorities 
upon this subject, but we think an examination of the decided cases 
will show that the apparent conflict arises more out of the variant 
facts acted on by the courts in the different cases, than from any 
essential difference in the principles of law applied to them. But if 
there is a real conflict we think there is a decided preponderance of 
authority in support of the rule we apply to this case. The question 
was very carefully and ably considered in Barry vs. Brune, 71 N. 
Y., 261, in which the facts raised the same question under consider- 
ation, and the court held that tte means used to cause the first pol- 
icy to lapse, and a new one to be issued of like tenor, excepting the 
name of the beneficiary, were ineffectual to extinguish the right of 
Mrs. Barry, the beneficiary named in the first policy, to the insur- 
ance. Inthe opinion of the court, Earl, J., says: “It is clear that 
the old policies were the consideration of and inducement to the 
new policies. The new policies could not have been obtained but 
for the possession and surrender by Prune of the old _pulicies, 
and the premiums upon the new policies were paid, in part, by a 
cash dividend due upon one of the old policies. Brune thus, by 
means of the possession of the old policies which belonged to the 
plaintiff, and by using and surrendering them, obtained the new 
policies. The real substance of the transaction was a substitution 
of the new policies for the old, for the purpose of getting the secu- 
rity which the old didn’t give him under the circumstances of this 
case; both upon reason and authority, the substituted policies, in 
equity, simply take the place of the old policies, and the money 
payable thereon must go to the party entitled under the old poli- 
cies. For this conclusion there is abundant reason and authority.” 
The same rule is held in Chapin vs. Fellows, 36 Conn., 132; Lemon 
vs. Phenix Life Ins. Co., 38 id., 294; and Timayensis vs. Union M. 
L. Ins. Co., 21 Fed. Rep., 223. In the latter case the facts were 
similar to this case, except that the beneficiary did not procure the 
first policy and paid no part of the premiums. 

The attempt to change the beneficiary named in the first policy 
being ineffectual, the remaining question is how shall the sum due on 
the policy be divided; courts have generally held that the benefic- 
lary named in the first policy is entitled to the whole, but we thiak 
the facts in this case are, to some extent, different from those acted 
on by the courts which have so held, so far as we have observed 
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where it has been so held the facts were such that the beneficiary 
might weli expect that the premiums were being paid by the person 
who had commenced paying them. In this case prior to the death 
of Julia A. Haley the premiums had all been paid by her. After 
her death her heirs had no reason to expect that Charles J. Haley 
would pay them. He was in no way liable for them. He paid them 
under a claim that he should have the benefit of them. This the 
heirs of Julia A. might have known in the exercise of due diligence 
in their affairs. What they might have learned in the exercise of 
due diligence equity will treat them as knowing. The insurance 
then was earned by the premiums paid by Julia A. Haley, for the 
benefit of herself and her heirs, and by the premiums paid by 
Charles J. Haley after her death for his own benefit. Upon the 
facts of this case we think the rule adopted by the court below is in 
accordance with the equitable rights of the parties, and that the 
fund should be divided between the two estates in proportion to the 
amount of prémiums paid by each intestate. This is the rule 
adopted by Wallace, J., in Timayensis vs. Union M. L. Ins. Co., 
supra. 


Decree below affirmed. 


Peters, C. J., Walton, Virgin, Emery, and Haskell, JJ., concurred. 





1836.] Conn.Fire Ins. Co.vs. Merchants and Mechanics’ Ins. Co. 615 


SUPREME COURT OF APPEALS OF VIRGINIA. 


CONN. FIRE INS. CO. 
vs, 


MERCHANTS AND MECHANICS’ INS. CO.* 


The property was insured independently by the mortgagee, the owner of the 
ground rents, and the lessee. A loss occurred and the property was re- 
placed by one of the insurers of the lessee. 

Held, That while entitled to contribution from its co-insurers of the same in- 
terest, the company replacing could not call upon the insurers of the 
other interests. 


In order to entitle to contribution the insurance must be for the same person, 
on the same subject matter, and against the same risks. 


Joun S. Wise and W. W. & B. T. Crump, for Appellant. 
Guy & Gituiam, for Appellee. 


Appeal from the Chancery Court of Richmond City. The opinion 
states the case. 


Hinton, J., delivered the opinion of the court. 

The only question in this case is whether certain insurance com- 
panies are liable to contribute to the expense of rebuilding certain 
property which was partially destroyed by fire, under the following 
circumstances :— 

On the 2d of July, 1866, Douglas H. Gordon conveyed to Asa 
Snyder a lot of land, with improvements thereon, situated on the 
northeast corner of 10th and Cary Streets, in the city of Richmond, 
Va., subject to a ground rent of $1,000, payable to said Gordon 


* Decision rendered, April 15, 1886. 
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semi-annually, on January Ist and July 1st thereafter forever. Sub- 
sequently, Snyder incumbered this property by a deed of trust 
made to secure to one Thomas Wilson the return of certain bonds 
of the State of Virginia, which had been lent to Snyder by Wilson, 
and the payment of certain notes for money mentioned in the deed. 

Afterwards, in April, 1877, Snyder became a bankrupt, and in the 
due course of the proceedings James H. Dooley was appointed his 
trustee in bankruptcy by the judge of the District Court of the 
United States for the Eastern District of Virginia. 

In this condition of the title to the property, and while the prop- 
erty was in the possession of the trustee in bankruptcy, Gordon, the 
owner of the ground rent took out a policy of insurance upon the 
property for $5,000 in the Merchants and Mechanics’ Insurance 
Company of Richmond, Va., the obvious purpose and effect of 
which was to secure him against any loss of ground rent. 

In the same month and year, but ata later day of the month, 
Snyder took out two risks upon the same property, loss, if any, 
payable to the estate of the said Thomas Wilson, who had in the 
mean while died. One of these policies was issued by the New York 
Bowery Fire Insurance Company, and the other was issued by the 
Equitable Fire and Marine Insurance Company of Providence, 
Rhode Island, and each of them was for the sum of $2,058. 

In February, 1889, Dooley, the trustee in bankruptcy, contracted 
with three insurance companies for insurance on the property in his 
hands, as trustee, to the amount of $7,789.98. 

These three companies were : The Merchants & Mechanics’ Insur- 
ance Company. the Virginia Fire and Marine Insurance Company, 
and the Connecticut Fire Insurance Company, and they took the 
aforesaid amount of $7,789.98 in equal shares. 

A few days afterwards, to wit, on the 28th day of February, 1880, 
this insurance was accepted and approved by the court, and an or- 
der was entered, providing that in case of partial loss by fire, the 
insurance money should be applied to their restoration; and that in 
case of total loss, the insurance money should be applied, first, to 
payment of any back rents that might be due to Douglas H. Gor- 
don; and, second, towards the payment of the Wilson lien. 

Subsequently, to wit, on the 21st of April, 1880, the buildings 
were partially destroyed by fire, whereupon, upon examination, it 
was discovered that the buildings could be restored for a sum less 
than the aggregate amount of the three policies taken out by the 
trustee Dooley. 
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On the 17th of July, 1880, an order was entered by the district 
court, authorizing the Merchants and Mechanics’ Insurance Com- 
pany to restore the buildings to as good condition as they were be- 
fore the fire, and providing, that “upon its doing so, the said 
company shall be entitled to apply to the cost incurred by it in such 
reconstruction, the amount for which it is properly liable on its pol- 
icy, issued to said Dooley, trustee, on said buildings, and also the 
proceeds of the policies of the other insurers of said buildings, 
whose policies the said Dooley, trustee, holds; and to enable the 
company so to do, the said Dooley, trustee, is authorized to pay to 
it said proceeds, if realized by him, or assign said policies, if remain- 
ing unpaid, to said Merchants and Mechanics’ Insurance Company, 
or allow the same, if necessary, to be sued upon by it in his name 
as trustee, so that the said Merchants and Mechanics’ Insurance 
Company shall, upon so reconstructing said buildings, become enti- 
tled to the rights of this court in this cause, and of said Dooley, 
trustee, in the policies of insurance held by said Dooley, trustee, on 
said buildings.” 

Thereupon, the Merchants and Mechanics’ Company at once re- 
paired the loss that had been done by the fire, at a cost of $5,772.57, 
and then claimed of the Virginia Fire and Marine Insurance Com- 
_pany, and of the Connecticut Fire Insurance Company, each $1,- 
924.19 as their share of contribution to the loss sustained. 

These companies resisted this claim in the court below upon the 
ground that both the Gordon and the Wilson policies were liable to 
contribute to the loss, and consequently that the shares for which 
they (the Virginia Fire and Marine Insurance Company, and the 
Connecticut Fire Insurance Company) were liable were smaller. 

This was the contention of the appellant in the court below and 
is his contention here. Can it be sustained? Now the doctrine of 
contribution is not founded on contract, but is bottomed on general 
principles of justice. It rests upon the principle of natural justice, 
that where there are several persons bound for the same person and 
same engagement, that all of them should contribute pro rata to 
the satisfaction or extinguishment of the common burden, and it 
has therefore been well said by Mr. Kent in his Commentaries that 
the doctrine applies very equitably to the case of double insurance, 
for in such cases the engagements of the insurers are for the same 
person, on the same subject matter and against the same risks : 
Godin vs. London Assurance Company, 1 Burr., 492; Ang. on Ins., 
§ 26; May on Ins., § 448, et seq.; Thurston vs. Koch, 4 Dall., 348; 
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Newby vs. Reed, 1 Wm. Black, 416, and note. But this doctrine has 
never been held to apply to other cases of insurance, and it can 
never have place except where there is an identity of interest, per- 
son, and risk: May on Ins., § 436. Such being the well-established 
rule on the subject, we have only to look to the Wilson and Gordon 
policies to see that there is no identity of person or interest. In 
the case of the Gordon policy it is distinctly expressed in the pol- 
icy that “it is understood that the interest hereby insured consists 
of a ground rent, amounting to $1,000 per annum,” etc., and in the 
case of the Wilson policies it is patent that they were made for the 
exclusive benefit of Wilson’s estate, and that that estate alone had 
the right to enforce them. It is equally apparent that the inter- 
ests secured by these policies are separate and distinct from those 
secured by the policies taken out by Dooley, trustee. It may be, as 
is contended by the appellant, although such does not appear to be 
the fact from the record, that the appellee, by rebuilding, has re- 
lieved itself of all liability under its policy to Gordon, but this col- 
lateral result cannot operate to fasten upon that company a liability 
for which it is not bound either by contract or the law in regard to 
contribution. 

Iam unable to perceive any ground upon which the contention 
of the appellant can be sustained, and the decree appealed from 
must therefore be affirmed. 


Decree affirmed. 





1886. | Crossley vs. Conrecicut Fire Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


JAMES E. CROSSLEY 
US. 


CONNECTICUT FIRE INS. CO.* 


The policy stipulated that in case of difference of opinion as to the amount of 
loss, it should be referred to three disinterested men to be chosen, the de- 
cision of the majority of whom was to be final and binding. 


Held, That the agreement is collateral merely and not a condition precedent 
to recovery. 

Held, That evidence of the amount of loss is admissible though no reference 
has been had. 


Gaston & Wuirney, and A. Frencu, for Plaintiffs. 
G. F. Wittuams, W. G. Russetz, and J. D. Bryant, for Defendant. 


CARPENTER, J. 

This is an action at law on a policy of fire insurance. In advance 
of the trial, and from considerations of convenience, counsel have 
been heard to argue certain questions which will arise on the trial, 
in order that they may be provisionally determined. The same 
questions will also arise in the case of William L. Reed vs. Fire In- 
surance Company of Philadelphia, and counsel therein have also 
been heard to argue those questions. The policies in question con- 
tain the following provisions :— : 

“In case of any loss or damage the company, within sixty days af- 
ter the insured shall have submitted a statement as provided in the 
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preceding clause, shall either pay the amount for which it shall be 
liable or replace the property, etc.” 

“Tn case any difference of opinion shali arise as to the amount of 
loss under this policy, it is mutually agreed that the said loss shall 
be referred to three disinterested men, the company and the insured 
each choosing one out of three persons to be named by the other, 
and the third being selected by the two so chosen, provided that 
neither party shall be required to choose or accept: any person who 
has served as a referee in any like case within four months; and the 
decision of a majority of said referees in writing shall be final and 
binding on the parties.” 

At the trial of these causes evidence will be offered tending to 
show the amount of loss under the policy, but such evidence so 
offered will not consist in any part of the award of referees 
appointed under the provisions of the clause last quoted. To the 
introduction of evidence so offered the defendants will object on 
the ground that the agreement for reference contained in the policy 
is to be construed to make the award of referees a condition prece- 
dent to any proof of amount of loss or to make it the sole evidence 
as to such amount. When the testimony shall be closed the defend- 
ants will pray a ruling that the verdict shall be for the defendants 
on the ground that the effect of the agreement for reference is to 
make such a reference a condition precedent to the right of the 
insured to recover. 

Upon these two motions a vital question will be whether the 
agreement for reference is on the one hand a collateral contract or 
on the other hand is expressly or by implication a condition prece- 
dent to recovery or to any proof of the amount of the loss. Upon 
examination of authorities I am of opinion that the agreement is 
a collateral contract only. The questions which I have stated, as 
well as several other questions which in different views of the case 
might be material, have been argued very fully and with great skill 
and learning and abundant citation of authorities. The cases, how- 
ever, upon which counsel on both sides mainly rely are but few in 
number. The defendants refer to Scott vs. Avery, 5 H. L. Cas., 
811. The agreement in that case was “that the sum to be paid by 
this association to any suffering member for any loss or damage shall 
in the first instance be ascertained and settled by the committee; 
and the suffering member if he agrees to accept such sum in full 
satisfaction of his claim shall be entitled to demand and sue for 
the same as soon as the amount to be paid has been so ascertained 
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and settled, but not before, which can only be claimed according to 
the customary mode of payment in use by the society; and if a 
difference shall arise between the committee and any suffering mem- 
ber relative to settling any loss or damage * * * in such case the 
member dissatisfied shall select one arbitrator * * * which three 
arbitrators, or any two of them, shall decide upon the claims and 
matters in dispute according to the rule and customs of the club, to 
be proved upon oath by the secretary.” The defendants also refer 
to Delaware & Hudson Canal Co. vs. Pennsylvania Coal Co., 50 N. 
Y., 250. In that case the contract was that “in case of an enlarge- 
ment of the said canal, the said president, managers and company, 
and their successors and assigns, may also charge and collect an 
additional toll on coal transported in pursuance of this agreement 
at a rate per ton of 2,240 pounds to be established after the com- 
pletion of such enlargement in the manner following, viz: etc.” 

In these two cases, therefore, it appears that the contract ex- 
pressly was to pay such a sum as should be fixed by arbitration 
according to a prescribed plan. The defendants claim, however, 
that the agreement here is made a condition precedent by a neces- 
sary implication. Against this view the respondents cite among 
other cases, Dawson vs. Fitzgerald, L. R. 1 Exch., 257; Schollen- 
berger vs. Phenix Ins. Co., 7 Ins. L. J., 697; Reed vs. Wash. F. & 
M. Ins. Co., 138 Mass., 532, and cases recently decided by the Su- 
preme Court of Massachusetts and not yet reported in which Clem- 
ent is plaintiff and certain insurance companies are defendants. 

I therefore decide that should the questions to which reference 
has been made be raised before me in a trial of these cases with a 
jury I should overrule the objection of the defendants and permit 
the evidence of amount of loss to go to the jury, and I should over- 
rule the request of the respondents for an instruction to the jury 
that the plaintiff is not entitled to recover. 





Report of Decisions. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


SHELDON 
vs 
HECKLA FIRE INS. CO.* 


An agent agreed to insure plaintiff’s house, on certain specified terms, in one 
of the companies represented by him, but not designated, and one of such 
companies thereupon decided to insure the house upon entirely different 
terms, and thereafter, before an acceptance of its terms, rejected the risk. 

Held, That there was no contract of insurance. 


This action was brought to recover damages for the breach of an 
alleged contract on the part of the defendant company, entered into 
by one Bradt, its agent, on November 17, 1884, to insure the 
dwelling-house of the plaintiff, in Omro, “ against loss or damage by 
fire for the period of three years from said date, in the sum of three 
hundred dollars, in consideration of which this plaintiff agreed to 
pay and has paid to said defendant the sum of three dollars and 
seventy-five cents premium.” The dwelling-house was totally de- 
stroyed by fire, November 21, 1884. The defendant denies that 


it made the alleged contract, or received any premium from the 
plaintiff. 


Hovenron & Happocr, for Appellant. 
J. H. Carrenrer and Fincu & Barer, for Respondent. 
Lyon, J. 
The controlling question is, did the defendant company contract 
with the plaintiff to insure his building, as charged in the complaint? 
“®* Opinion filed, March 16, 1886. 
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The testimony of the plaintiff as to the making of the alleged con- 
tract is as follows: “ About the 17th of November, I had a conversa- 
tion with M. G. Bradt about insuring the building. I went to Mr, 
Bradt and asked him if he wouldn’t insure my house. He said he 
would. I told him I wanted it insured for three years for $300. He 
said he would. I asked him how much? $3.75. * * * He said he 
would insure it. Itold him to make out the policy, and I would 
pay him for it. * * * He didn’t say anything in reference to the 
payment of the premium.” It appears that Bradt was the general 
agent of the defendant, and also of another fire insurance company; 
but it does not appear that the plaintiff knew what companies he 
represented, or even that there was such a company as the defend- 
ant, or that anything was said as to the company which was to take 
the risk. There was some other testimony which tends to show that 
the agent, Mr. Bradt, waived the immediate payment of the premium. 
No premium was ever paid to the defendant, but several weeks after 
the fire the plaintiff offered to pay the premium to Mr. Bradt. The 
latter refused to receive it, and thereupon the plaintiff left it on the 
counter in Mr. Bradt’s place of business. 

Conceding that a contract was made between the plaintiff and Mr. 
Bradt by which the latter agreed to insure the plaintiff's house in 
one of the companies represented by him; that it was left to the 
agent to select the company which should take the risk; that the 
term of three years and the premium of $3.75 were agreed upon; 
and that payment of the premium asa condition precedent to the 
validity of such contract was waived—still such contract would not 
be the contract of the defendant, and could not bind it, until the 
agent should in some manner designate the defendsnt as the party 
for whom he contracted. Until that time an action on the contract 
to insure might with equal propriety have been brought against 
any other company represented by Mr. Bradt. We have, therefore, 
this question: Did Mr. Bradt designate the defendant as the com- 
pany for whom he made the contract to insure plaintiffs buildings? 
On November 20th, being the day before the house was burned, 
Bradt made an entry in the register or record of daily reports of the 
defendant, kept by him, as follows: “No. 81. Henry Sheldon, No- 
vember 20, 1884, twelve months. Expiration, November 20, 1885. 
$300. Rate $1.25—$3.75. $300 on his two-story frame, shingle roof 
dwelling,” ete. This refers to the dwelling which was burned. He 
also filled up and countersigned a policy of insurance in the defend- 
ant company, in accordance with such entries. On the next day 
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(probably before the fire) he wrote in the same register: “ Risk 
rejected by the company;” also, “Not written up, by order of the 
company.” At the same time he sent the policy to the company. 
In all this the agent acted on his own judgment, without directions 
from the company. The plaintiff had no knowledge of the above 
acts of Mr. Bradt until after his building was burned. Should it be 
assumed that there was a designation by Bradt of the defendant as 
the company which should take a risk upon plaintiff's house, there 
still remains an insurmountable obstacle in the way of a ruling that 
such designation was effectually made. The entries in the register, 
and the policy made by Bradt, do not accord with the contract to 
insure. The company, acting through its agent, has never agreed 
to insure the plaintiff's house for three years, at a premium of $1.25 
per year. The most it did was to offer to insure the building for 
one year for $3.75. That proposition was withdrawn before accept- 
ance, and hence the minds of the parties never met in assent to its 
terms. 

Stated most favorably to the plaintiff, the substance of the trans- 
action is this: Bradt agreed to insure the plaintiff’s house on certain 
specified terms, in some company represented by him, but not desig- 
nated. The defendant, being one of those companies, decided to in- 
sure the house on entirely different terms; but before the plaintiff 
was informed thereof (and of course before any acceptance) the 
company determined not to take the risk. That was an end of the 
matter. No case is cited in which a recovery has been upheld under 
such circumstances. It necessarily results from these views that the 
defendant never became a party to the alleged contract to insure 
plaintiff's house, and hence is not liable in this action. We conclude 
that the nonsuit was properly ordered. 





1886. ] Funk, Adm’r, vs. Anglo-American Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


FUNK, Apm’r, 


US. 


ANGLO-AMERICAN INS. CO.* 


Where a foreign fire insurance company does business in Missouri through an 
agent, without complying with the requirements of the revised statutes of 
that State as to the appointment of an agent to receive service of process, 
process may be served in suits against it upon the agent through whom it 
transacted its business. 


The summons was served upon William A. Noyes, as agent of the 
defendant, which is a foreign company. The defendant filed an 
answer containing a general denial, and stating that said Noyes 
has never had any authority to accept service of any legal 
process on it, and that there is no agent or person representing it in 
this State who has authority to accept service. The Revised Statutes 
of Missouri provide (§ 3,489) that a summons shall be executed, 
* * * where defendantis a corporation or joint-stock company organ 
ized under the laws of any other State or country, and having an office 
or doing business in this State, by delivering a copy of the writ and 
petition to any officer or agent of such corporation or company in 
charge of any office or place of business, or if it have no office or place 
of business, then to any officer, agent, or employe in any county 
where such service may be obtained.” Said statutes also provide 


* Decision rendered, April 22, 1886.—From Federal Reporter. 
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(§ 6,013) that “any insurance company not incorporated by or or- 
ganized under the laws of this State, desiring to transact any busi- 
ness by any agent or agents in this State, shall first file with the 
superintendent of the insurance department a written instrument or 
power of attorney, duly signed and sealed, appointing and authoriz- 
ing some person, who. shall be a resident of this State, to acknowl- 
edge or receive service of process, and upon whom process may be 
served for and in behalf of such company in all proceedings that 
may be instituted against said company in any other court of this 
State, or in any court of the United States in this State; and con- 
senting that service of process upon any agent or attorney appointed 
under the provisions of this section should be taken and held to be 
as valid as if served upon the company, according to the laws of this 
or any other State; and such instrument shall furthermore provide 
that such attorney’s authority shall continue until revocation of his 
appointment is made by such company by filing a similar instrument 
with said superintendent, whereby another person shall be appointed 
as such attorney.” 


Georce M. Stewart, for Plaintiff. 
J. L. & F. P. Bratz, for Defendant. 
Treat, J. (orally). 

The amount of loss was in excess of the sum insured. The proofs 
of the loss were duly made, whereby the amount of the policy, to 
wit, $1,100, was payable October 1, 1885. Hence, the only inquiry is 
as to the sufficiency of the service on the agent Noyes whereby the 
defendant could be bound. As heretofore held by this court, the 
contract of insurance was made in this district by said Noyes, as 
agent of the defendant, and consequently said agent under the rules 
of law still remained such agent for the purposes of service, unless, 
possibly, due notice had been given to the plaintiff that he had 
ceased to be said agent. Where contracts by a foreign insurance 
company are made in a State without regard to its legal require- 
ments, the company should not be permitted to escape from its lia- 
bilities through its non-compliance with the statutory laws of said 
State. It appears that this policy was formally delivered and pre- 
miums collected thereon by the company’s agent, W. A. Noyes, 
within this district; that service in this case was had on said agent 
Noyes; therefore neither a motion to quash nor a plea in abatement 
as to service could prevail. The defendant company delivered the 
contract and collected the premium thereon through its said agent 
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within this jurisdiction, and it must be held that he continued to be 
the agent of this company for all the purposes of said contract until 
the final determination thereof, unless something to the contrary is 
shown. The fact that he invaded the territorial jurisdiction of Mis- 
souri without compliance with its statutory demands cannot excuse 
him or the company he represented from the obligations of the con- 
tract. Were this otherwise, a party would be permitted to take ad- 
vantage of its own violations of the law to escape its rightful obliga- 
tions. 


Judgment for plaintiff for the sum of $1,100, with interest at 6 
per cent per annum from October 1, 1885, to date, to wit, $1,136.85. 





Report of Decisions. 


SUPREME COURT OF NEBRASKA. 


Error from Adams County. 


EQUITABLE ASSURANCE SOCIETY 
Us. 


BROBST.* 


The plaintiff was employed by a general agent to solicit life risks for the 
company. 

Held, That the company is liable upon the contract made with plaintiff un- 
less he had knowledge of special limitations placed on the authority of 
the general agent in respect to such employment, if the contract was made 
in behalf of the company. 

The questions concerning such knowledge and as to whether the plaintiff 
was employed personally by the agent or in behalf of the company are 
questions for the jury. 


R. A. Barty, for Plaintiff. 
J. Carrs, for Defendant. 
Maxwett, J. 

This action was brought by the defendant in error against the 
plaintiff, to recover for his services in soliciting risks of life insurance 
for the society. He states in his petition that he was employed by 
an agent of the company, and has rendered services of the value of 
$350, on which there was a credit of $25. The insurance company 
in its answer alleges that W. W. Cramie, with whom the contract 
was made, “is the agent of the defendant for all of its business of 
the Northwest; that said W. W. Cramie receives a commission on 
all of said business coming through his office; that said W. W 


* Opinion filed, January 6, 1886. 
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Cramie has not, or ever did have, any authority to appoint agents 
for the defendant. The defendant denies that said plaintiff was ever 
employed by W. W. Cramie as the agent of the defendant, but al- 
leges the truth to be that plaintiff was employed as the agent of 
W. W. Cramie, with the express understanding and agreement that 
he should have no claim on the defendant.” It is also alleged that 
one E. W. Conner, who assisted the plaintiff below in securing the 
premiums, was not the agent of the insurance company, but was 
employed by. Cramie. On the trial of the cause the jury returned a 
verdict for $325, and interest, in favor of the plaintiff below, and 
judgment was rendered on the verdict. Exceptions were taken by 
the insurance company to a number of the instructions given, and 
for the refusal to give certain instructions; but no reference is made 
thereto in the brief filed by its attorney, and the errors, if any, will 
be considered waived. The only question, therefore, for considera- 
tion is, does the evidence sustain the verdict ? 

The testimony tends to show that in February and March, 1882, 
_W. W. Cramie employed the plaintiff below to solicit risks of life 
insurance, and, in connection with Mr. Conner, who was sent by Mr. 
Cramie to assist him, plicies to a large amount were issued, the 
first premiums on which amounted to $2,000 or more, but this 
money was all paid to Conner, who, it is claimed, sent the same to 
the company, and that Conner paid the plaintiff below $25, which is 
all the compensation he received. All the testimony shows that 
the plaintiff below rendered the services, and that a fair compensa- 
tion would be the sum claimed. This, therefore, leaves but two 
questions for determination, viz.: Was Mr. Cramie the general agent 
of the insurance company? And, if so, did he, on behalf of the 
company, employ the plaintiff below ? 

All the testimony tends to show that Cramie was the general 
agent of the company. The rule is well settled that the acts of a 
general agent, with reference to the subject of the agency, will 
bind his principal, although he may have received private instruc- 
tions narrowing his authority, unless such instructions are known to 
the party dealing with him: Furnas vs. Frankman, 6 Neb., 429; 
Johnson vs. Jones, 4 Barb., 369; Bryant vs. Moore, 26 Me., 84; Dav- 
enport vs. Peoria M. & F. Ins. Co., 17 Iowa, 276; Cross vs Haskins, 
13 Vt., 5386; Hatch vs. Taylor, 10 N. H., 538; Cruzan vs. Smith, 41 
Ind., 288; Cosgrove vs. Ogden, 49 N. Y., 255; Bradford vs. Bush, 
10 Ala., 386; Hunter vs. Jameson, 6 Ired., 252. 

Whether Cramie had private instructions or not, of which the 
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plaintiff had notice was a question for the jury; and, having been 
found in favor of the plaintiff below, the verdict will not be dis- 
turbed. 

The question as to the special employment of the plaintiff below 
by Cramie was properly submitted to the jury, and in our view the 
verdict in that regard is correct. 

The claim that the plaintiff below was to render his services for 
the experience he would acquire in the business is not very plausible 
nor probable, and it is not surprising that the jury found against it. 

It is evident that justice has been done, and the judgment is in 
all things affirmed. 





1886. ] Ins. Co. of North America vs. Rogers. 


SUPREME JUDICIAL COURT OF MAINE. 


INS. CO. OF NORTH AMERICA 
vs. 


ROGERS. 


Where a marine policy provided, that if on the passage at the end of the term, 
the risk should continue at pro-rata premium until twenty-four hours after 
arrival in port, an action by the underwriter will lie to recover such pro 
rata, though the premium note given for the original premium had already 
been sued on and gone to judgment. 


It is no defense against such action that the insured was only part owner and 
had overinsurance of his interest in other companies, where the insurance 
is on the ship, and not simply on the insured’s interest, and it does not ap- 
pear that there was overinsurance of all interests. 


Wituam E. Hogan, for Plaintiff. 
C. W. Larrazez, for Defendant. 


Lissey, J. 

On the 25th of May, 1882, the defendant procured of the plaintiff, 
insurance on the ship Levi C. Wade, valued at $48,000, in the sum of 
$6,500, for one year from April 28, 1882, payable to himself and 
whom it might concern. The policy contained the usual clause in 
marine policies as follows : “If on a passage at the end of the term, 
the risk to continue at pro-rata premium until twenty-four hours af- 
ter arriving at port of destination, but no longer, either on hull or 
freight, and in case of loss under this clause, three months’ addi- 
tional premium is warranted by the insured.” 

The ship sailed from San Francisco April 25, 1883, for Liverpool, 
and arrived September 18, 1883. 

The defendant gave his note for the premium for one year, which 
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was indorsed by the plaintiff, and judgment recovered on it by the 
indorsee in 1885. 

This action is to recover a pro-rata proportion of premium from 
April 28, 1883, to September 19, 1883. 

By the terms of the policy the defendant was insured during that 
time for a pro-rata premium, and, accepting the policy with that 
clause, he must be held as promising to pay the premium. He cer- 
tainly cannot hold the insurance without promising to pay the con- 
sideration for it. 

But it is claimed in defense that the defendant owned only twenty- 
seven sixty-fourths of the ship and had on her a further insurance 
in another company for the sum of $16,500, making in all $23,000, 
while his interest in the value of the ship was only $17,250, and that 
there being an overinsurance of $5,750, in case of loss he could re- 
cover only a ratable proportion of the policies, and therefore is liable 
for only a ratable proportion of the premium. If this proposition is 
sound in law, the burden is on the defendant to prove that the poli- 
cies were simultaneous. This he fails to do. Again, the insurance 
was on the chip, and not on the defendant’s interest only, for the 
benefit of the defendant and whom it might concern. It does not 
appear that it was not intended to cover the interest of some other 
owner, a8 well as that of the defendant. 


Judgment for plaintiff for $179.50, with interest from date of the 
writ. 


Danforth, Waltcn, Virgin, Foster, and Haskell, JJ., concurred. 
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LOWER COURT DECISION. 


WHAT CONSTITUTES OCCUPANCY. 


Superior Court of Cook County, Illinois. 


TRADERS’ INS. CO. vs. RACE ET AL. 
BILL. 
AGRICULTURAL INS. CO. vs. RACE ET AL. 
CROSS-BILL. 


The dwelling insured was frequently visited by members of the family for 
the purpose of looking after the furniture, etc., and generally a servant 
slept there at night; but no fires were lighted, nor were there any of the 
usual signs of occupancy. 


Held, That this was not an occupancy within the meaning of the policy. 


D, J. Scuvyter, for Complainant, Traders’ Ins. Co. 

Exzsert H. Gary, for Cross-complainant, Agricultural Ins. Co. 

Rosert Rar & D. S. Prive, for Defendant, Race. 

SHEPHARD, J. 

On August 28, 1882, the Traders’ Insurance Company and the 
Agricultural Insurance Company respectively issued a policy of in- 
surance to Sarah Hirsch, whereby each company, in consideration of 
twenty-eight dollars premium paid by her, insured the said Hirsch 
against loss by fire to the amount of $3,500, apportioned as follows: 

$2,500 on her two-stury and basement frame dwelling situate on 
lots 2, 3,6 and 7 in Irving Park, Cook County, Illinois; $500 on 
household furniture * * contained therein; $500 on frame barn on 
said premises, for the period of three years. 

In July, 1884, Sarah Hirsch sold and conveyed the property in- 
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sured, together with the land on which the house and barn stood, to 
the defendant, Francis T. Race. The payment of a part of the pur- 
chase price being deferred, a trust deed was executed by Miss Race 
to Julius Rosenthal to secure the same. Both insurance policies 
were duly assigned by Mrs. Hirsch to Miss Race, the insurance 
companies duly consenting thereto, and at the same time the insur- 
ance companies, at the request of Rosenthal, attached to each of 
said policies a contract known as the Chicago Board of Underwriters’ 
form of mortgage clause, making the loss, if any should occur, pay- 
able to said Rosenthal as trustee, and containing various agreements, 
some of which will necessarily be commented upon hereafter. 

Question has been raised as to whether the defendant Race knew 
anything about this mortgage clause, or ever saw it, or heard of it 
until after the loss by fire occurred. 

The evidence shows that she was present in Rosenthal’s office at 
the time of the tranfer of the property to her, and the execution by 
her of the trust deed to Rosenthal to secure the deferred portion of 
the purchase price, and although she may or may not have fully 
understood all the details in relation to making the insurance policy 
an effectual collateral security to her indebtedness, in fulfillment of 
her covenants in her trust deed to Rosenthal, the fair inference from 
all the evidence is that she intended to and did in fact assent to the 
doing by Rosenthal of whatever was necessary to be done concern- 
ing the insurance policies, to make the same an effectual and certain 
indemnity to the beneficiary under the trust deed. 

On the evening of May 5, 1885, fire broke out and destroyed the 
dwelling-house, and a part of the furniture insured. 

The Traders’ policy contains a clause as follows: “ Or if the above- 
mentioned premises shall be occupied or used so as to increase the 
risk, or become vacant or unoccupied, and so remain without notice 
to, and consent of, this company in writing * * * then and in 
every such case this policy is void, and all insurance thereunder 
shall immediately cease and determine.” 

A kindred clause in the Agricultural policy reads: “If at the 
time of effecting this insurance any dwelling-house hereby insured 
shall be unoccupied as a dwelling, and not so stated in the applica- 
tion and the written consent of the company indorsed upon this 
policy; or, if; without such written consent indorsed hereon, such 
dwelling-house shall cease to be occupied as a dwelling, then so 
long as said dwelling-house shall be so unoccupied, this policy shall 
be void and of no force or effect.” 
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Among the agreements contained in the so-called mortgage 
clause attached to each policy, it is stated as agreed: “That this 
insurance as to the interest of the mortgagee or trustee only therein, 
shall not be invalidated by any act or neglect of the mortgagor or 
owner of the property insured, nor by the occupation of the prem- 
ises for purposes more hazardous than are permitted by the terms 
of this policy,” and * * * “It is also agreed, that, whenever this 
company shall pay the mortgagee or trustee, any sum for loss under 
this policy, and shall claim that as to the mortgagor or owner, no 
liability therefore existed, it shall at once and to the extent of such 
payment be legally subrogated to all the rights of the party to 
whom such payment shall be made, under any and all securities 
held by such party for the payment of said debt; but such subroga- 
tion shall be in subordination to the claim of said party, for the 
balance of the debt so secured. Or said company may, at its option, 
pay the said mortgagee or trustee the whole debt so secured, with 
all the interest which may have accrued thereon, to the date of such 
payment, and shall thereupon receive from the party to whom such 
payment shall be made, an assignment and transfer of said debt, 
with all securities held by said party for the payment thereof.” 

Shortly after the loss by fire occurred, the two insurance compa- 
nies claiming, in apparent good faith, that although liable for the 
loss to Rosenthal, the trustee named in the mortgage clause, but 
not liable to Miss Race, the owner of the property insured, paid to 
Rosenthal, the trustee as aforesaid, the whole debt secured by the 
trust deed to him—amounting to $4,840.50—and took from him and 
his cestui que trust an assignment and transfer to the Traders’ 
Company of the same, and this bill by the Traders Company and 
the cross-bill by the Agricultural Company, have been filed to fore- 
close said trust deed. 

The insurance companies ground their claim to non-liability to 
the insured upon that clause in their respective policies in relation 
to the occupancy of the dwelling in the case of the Agricultural 
policy, and the occupancy of the premises in the case of the Traders’ 
policy, and the pleadings present the issue of occupancy or non- 
occupancy. 

What is meant by “ occupation ” of premises insured is a question 
of law, but whether occupied or not within the meaning of the law 
is a question of fact. 

The authorities concur that where the property insured consists 
of a dwelling-house, and like provisions, as in their policies, exist 
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against unoccupancy, then if the dwelling becomes unoccupied and 
so remains at the time of the fire, the policy thereby becomes avoided: 
Ins. Co. vs. Tucker, 92 Ill., 64. 

The Court of Appeals of New York, in the case of Herman vs. Ins. 
Co., 85 N. Y., has said :— 

“For a dwelling-house to be in a state of occupation there must 
be in it the presence of human beings as at their customary place of 
abode, not absolutely and uninterruptedly continuous, but that must 
be the place of usual return and habitual stoppage.” 

In that case the destroyed dwelling was the usual summer resi- 
dence of the plaintiff, was furnished ready for occupancy at any time 
and was annually resorted to and dwelt in from spring until late in 
the fall, by the plaintiff and his family as their place of abode, and 
during the balance of the year was inspected and aired each week by 
a servant, and members of his family, who lived in an adjacent 
house on the same grounds, and was visited fortnightly by the 
plaintiff and his wife in order to see for themselves that it was well 
taken care of. 

Yet it was held that such fell short of occupation, although a use- 
ful care and supervision. 

Our own supreme court, in Insurance Co. vs. Padfield, 78 IIl., 
167, has said with reference to a similar condition in an insur- 
ance policy :— 

“A fair and reasonable construction of the language vacant and 
unoccupied, is that it should be without an occupant —without any 
person living in it” * * * not technical occupation, but as popu- 
larly understood and used. 

With these definitions of what is meant by occupation, and the 
citations made might be supplemented by many others to the same 
effect, the inquiry remains to be made as to whether the dwelling- 
house in the case at bar was occupied at the time of the fire, within 
the meaning of the policies. 

At the time of purchasing the house, the furniture contained in it 
and covered by the policies of insurance was bought with it and 
always remained in it, and was rented along with the house to the 
tenant Frazier. The furniture was in no sense the personal belong- 
ings or home surroundings of the defendant, Miss Race. She had 
never occupied the house as a home, and had never used the furni- 
ture in the peculiar sense of use as applied to the furnishings of one’s 
place of personal abode or home. It had been and was to her mere 
chattel property to lease or sell; so that the fact that the furniture 
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contained in the house belonged to the defendant, did not of itself 
in any sense indicate the house as her place of residence, and might 
as well, so far as the question here presented is concerned, have not 
been in the house at all. Professor Frazier was the last tenant that 
occupied the house, and was the only tenant occupying the house 
subsequent to the purchase by Miss Race. 

The evidence discloses that some time in the latter part of Decem- 
ber, 1884, while Professor Frazier was absent from home, his wife 
abandoned the house and him, taking along with her their children 
and some of their own furniture, and that after that time neither he 
nor she, nor any of their family, ever returned to the house to live 
init. Although not very clear as to that, I think it may fairly be 
inferred from all the evidence that it was not until in March fol- 
lowing that Frazier fully abandoned all expectation of re-uniting his 
family in the same house as their usual home once more, and that 
from shortly after his wife left, and so long as the half ton of coal, 
more or less, left in the house lasted, Mr. Richard Race, at the 
request of Frazier, had a fire maintained in the house, and that for a 
short time a man servant of the Race family occasionally slept in 
the house for purposes of protection. 

It is undeniable, however, that a time did come prior to the 
beginning of April, when, for a good many days, if not weeks, the 
house was unquestionably unoccupied, and that if a fire and conse- 
quent loss had then occurred, no fair pretense of occupancy could or 
would have been asserted by the defendant. 

There was, then, one time and thatin or about the month of 
March, during which, though the most favorable construction ad- 
mitted of by the terms of either policy be given to the assured, the 
insurance would have been suspended; and now the inquiry pro- 
ceeds to ascertain if any such change in occupancy thereafter 
occurred, which should cause the insurance to again attach. 

It has been argued by counsel for the Traders’ Insurance Com- 
pany, that the language of its policy providing that if the premises 
become “unoccupied and so remain without notice to and consent 
of this company in writing, * * then * * this policy is void, and all 
insurance thereunder shall immediately cease and determine,” pre- 
cludes the insured from claiming tlat the insurance was merely sus- 
pended during the period of unoccupancy, and that upon a removal 
of the interdicted condition of things it again attached, but that, on 
the contrary, the contract of insurance thereupon ipso facto termi- 
nated, and could be revived only by a new agreement. 
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The language used is certainly very strong, and if not limited by 
any other provisions of the contract, would bear the construction 
contended for, and if found to be necessary as I proceed in consider- 
ing the case, I shall recur to it. 

The Agricultural policy by its terms provides for a suspension of 
insurance during a period of interdiction, and for a re-attaching 
thereafter. 

The discrepancies or contradictions between the testimony of the 
several witnesses for the complainants and the testimony on the part 
of the defense, on the question of occupancy for the month preced- 
ing the fire, are more apparent than real. When one comes to a 
careful examination of the testimony of the witnesses introduced by 
the defendant, it will be seen that the kind of occupancy sought to 
be made to appear therefrom is such as well comports with the truth 
of the testimony of complainant’s witnesses, that there was no such 
occupancy as was visible to the neighbors or passers by. No fires 
were lighted in the house from the time the professor’s coal gave out 
up to the very afternoon of the occurrence of the loss, a period of 
some months, and it is not to be believed that the man servant or 
Mr. Richard Race, who occasionally slept in the house, would 
indulge very liberally in the odor of the midnight lamp, during the 
wouths of winter and early spring, in this climate, inside a house 
devoid of artificial heat. A lady witness I believe testified to hours 
of reading from the professor’s well-stored library, both by day and 
lamp-light, while caring for and occupying the house, but she must 
have been engaged on works of the imagination, which the professor 
as a popular lecturer doubtless surrounded himself with. 

Therefore, accepting the testimony of complainant’s witnesses as 
true that never observed smoke coming from chimneys, lights from 
windows, or any person going in or out of the house, or any other of 
the usual signs of habitancy, from the time of Professor Frazier’s 
leaving the house down to the night of the fire, I am also disposed 
to give full credit to the testimony in behalf of the defendant, in 
so far as it establishes the fact that from and after the early part 
of April, down to the day of the fire, the ladies and other mem- 
bers of the Race family frequently, if not daily, visited the house, 
and engaged themselves and others in airing and renovating its in- 
terior, in the work of sodding, transplanting and otherwise embel- 
lishing the surrounding grounds, and that as a general thing either 
the man servant or Mr. Richard Race slept in the house at night; 
that on the afternoon preceding the night of the fire, and during 
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the evening, fires in various rooms were kindled, and lamps lighted 
in order to make the house comfortable and its furniture attrac- 
tive to _ persons who might come to view, and perhaps purchase such 
of the furniture, as it was resolved to sell prior to the incoming of 
Mr. Clybourne, the gentleman who had leased the house and expected 
to take early possession. 

And these facts are, as I have understood the witnesses, substan- 
tially all the facts relied on by the defendant, to establish an occu- 
pancy of the house within the meaning of the policies, except the 
further fact of the occupancy of the barn, by the servant of a 
tenant who rented and used it for stable purposes, which, it has been 
argued, on the theory that the contract was an entire one, saved the 
insurance against the condition as to non-occupancy. 

Whether this argument be applied to the condition of the Traders 
policy, wherein the words “above-mentioned premises,” are used, 
or to that of the Agricultural policy, wherein the words “such dwell- 
ing house” are employed, I think it must not prevail. 

To hold that the words “above-mentioned premises” refer and 
apply collectively to all the property described where there is a 
specific amount of insurance on each, notwithstanding the premium 
is expressed in a total sum and not apportioned on each specific 
thing insured, would be to involve an insurance policy in a mass 
of absurdities. 

A barn is occupied when it is used for the purposes for which 
it was built, for stable and carriage purposes, and for the storage 
of such articles as are necessary for the proper sustenance and pro- 
tection of animals and vehicles. 

The addition to such occupancy of a person in charge thereof 
does not render the occupation any more complete. 

We should .therefore have to hold that the moral hazard which 
in insurance attains the minimum when a dwelling-house, the usual 
abode of the family with all the securities and sanctities surround- 
ing a home is at risk, would be fully met by an empty house with 
a stable full of horses a few hundred feet away. Such a conclusion 
would set reason at defiance. 

As to the house itself I do not think the occupancy proven was 
such an occupancy as the law requires in order to save the condi- 
tion of either one of the two policies. 

The visits of the various members of the Race family to the 
premises and the sleeping therein by the hired man or Mr. Richard 
Race, as testified to, may have served a useful purpose as a pro- 
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tection against marauders or burglars, and even as a prevention of 
fire, but neither one nor both were sufficient. 

_Neither the contract of insurance nor the intent of it was met by 
the kind of occupation employed by the defendant. 

The contract was for one kind of occupancy. If that ceased the 
assured had most ample time in which to protect herself, but not 
availing herself of her opportunities the insurer should not be 
called upon to suffer on account of her delinquencies. 

The case of Ins. Co. vs. Tucker, 92 Ill, 64, does not in any way 
conflict with this conclusion. There the occupation of the owner 
had never ceased. His family had gone, but he still remained, with- 
out intention of leaving until his tenant arrived, and although absent 
from the house at the hour of the fire his intention was to return, 
and in contemplation of law his occupancy was as complete as at 
any time. 

In the case at bar both a living in the house and the animus 
nontendi as to a customary place of abode were wholly lacking. 
The Hfouse in question was visited and at night stayed in for a special 
purpose—that of watching it—and not for the general, and usual 
purpose of abode or dwelling in. 





